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President’s ~Address 
By Ratew T. O’Ne 


Last year when I assumed the duties of President of this Association I 
naturally was ambitious to outline a program for the year that would be 
beneficial to the practising lawyers of Kansas and to the citizens of our State. 
The year passed quickly. I had in mind certain activities to be sponsored by 
the Association that would be of benefit to the Association, many of which 
unfortunately did not materialize. If it had not been for the effective assistance 
of the Executive Council and the standing committees working with the mem- 
bers of the Bar in every part of the state, I would feel somewhat embarrassed 
in addressing this convention. 

At the opening of this address, I desire first to express my sincere appreci- 
ation for the help and faithful cooperation I have received from the members 
of this Association, and at this time may I express my thanks to you for the 
opportunity of serving this organization as its President during the past year. 

I have attended nearly every annual meeting of the Bar Association of 
the State of Kansas for about twenty-five years. Usually I have “listened in” 
to most of the proceedings. I have heard some very learned discussions and 
interesting debates. I have enjoyed the social contacts I have made at these 
gatherings and my association with fellow members of the Bar. It was not 
until this year, however, that I have really appreciated what the Bar Associ- 
ation should mean to the practising lawyer. I was unaware of the practical 
assistance the Association has rendered to the profession and I did not realize 
the unselfish efforts of the many lawyers who are striving to carry out the 
program of the Association. The experience has been an inspiration. I am 
proud of the Bar Association of the State of Kansas. 

There have been reports filed by the respective committees. Such reports 
as have recommendations to the Association will be discussed upon the floor. 
Others will be filed and printed for your information. I will not attempt to 
report on the various activities of the Association except to repeat what I have _ 
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heretofore indicated that the respective committees have done excellent work, 
this particularly in view of the fact that generally speaking funds have not 
been available to hold committee meetings. 


The Constitution of our Association provides that its objects shall be to— 
“elevate the standards of professional learning and integrity so as to in- 
spire the greatest degree of respect for the efforts and influence of the 
Bar in the administration of justice; and to cultivate fraternal relations 
among its members.” 


I think it is elemental that the primary objective of this Association and 
of every Bar Association is to assist the courts and all public officials of our 
government in the administration of justice. To do this we must strive to 
elevate the standards of professional learning and integrity. 

Although primarily we must use the power of our organization to raise 
the standards of our profession, thus endeavoring to insure the integrity of 
the members of the profession and to give to the public a clearer conception 
of the administration of justice, we must also perform another service. Our 
Association must be of practical assistance to the practising lawyer. We must 
give to the average lawyer in his office some assistance that will be useful 
not only to him but to his clients and friends living in his community. 


This Bar Association has for many years taken the lead in activities per- 
taining to legal education and admission to the Bar. Over fifteen years ago 
the speaker was detailed to represent this Association at the Root conference 
in Washington called to consider educational qualifications for admission to 
the Bar. I did not know much about my detail except that I was to vote for 
the general idea that before a lawyer could “hang out his shingle” he must 
have the fundamentals of a legal education. The American Bar Association 
had adopted certain standards of legal education for admission to the Bar 
and at the time of the Root conference, Kansas was the only State that met 
these requirements. Since then great progress has been made in adopting 
higher standards for admission to the Bar. Over forty states now require two 
years of college education or its equivalent in addition to the three years of 
law study. In our state from and after June 1 of this year an applicant for 
admission to the Bar must have a full collegiate degree in the arts and sci- 
ences as well as a bachelor of law degree issued by an accredited law school, 
Kansas being the first state to adopt this rule. Thus the Bar, and particularly 
our own Bar Association, can be indeed proud of our efforts to elevate the 
standards of professional learning for admission to the Bar. Our Supreme 
Court and the Board of Law Examiners have been greatly interested in and 
responsible for this activity which the Bar has advocated. 

The Bar, however, has been delinquent in sponsoring and encouraging 
post-admission legal education. It was not until 1937 that the American Bar 
Association at Kansas City directed the sponsorship of a program for ad- 
vanced legal education. The last few years, however, we have been making 
some headway in this respect but there is much yet to do. The Bar Associa- 
tion belongs to the lawyer and the individual lawyer should be directly bene- 
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fitted by Bar Association activities. It is said that only twenty-five per cent 
of the lawyers of this country belong to any Bar Association. In the medical 
profession over sixty per cent of the doctors of the country belong to the 
American Medical Association and in this state approximately eighty per cent 
or eighty-five per cent belong to the state association. In the dental profes- 
sion the percentage of membership in their association far exceeds the per- 
centage of lawyers affiliated with the local, state or the American Bar Asso- 
ciation. There is a reason for this. The Bar Association in past years has 
meant just another convention that very few lawyers attended and those not 
in attendance did not really know that our Bar Association was on the job for 
the legal profession. At the time Mr. Stanley began the publication of the 
Bar Journal, conditions began to change, and we have made much progress 
in recent years. Our state has been typical of other states. 

In Kansas we have adopted at our annual meeting the custom of the 
American Bar Association of organizing sections to be held in connection 
with our meetings. At this meeting through the effective work of Mr. Carey, 
chairman of sectional discussions, practically half of our program will be the 
round table sessions arranged by the Committee on Sections. The practical 
importance of conducting these sections has been demonstrated. 


This year we have had favorable results from the legal institutes which 
have been conducted generally over the State of Kansas by the Committee on 
Legal Institutes of which John H. Hunt, Jr., is chairman. There have been 
some eighteen institutes conducted during the past year. You are sufficiently 
familiar with the history, purposes and accomplishments of these institutes 
that I will not discuss same in any detail except to say that I think the work 
is only beginning. It is a subject for further exploration and development. 

I do not know of any reason why a legal institute could not be conducted 
on the campus of Washburn College or Kansas University where the prac- 
tising lawyer could “go back to school again” for a few days, sit in the college 
classroom and study recent developments of the legal profession. The Uni- 
versity of Michigan holds an institute of this character. It is an annual three- 
day affair devoted to the intensive study of different legal subjects. There 
is a small registration fee charged which includes the costs of living quarters 
during the time of the institute. 

Temple University School of Law inaugurated the post graduate courses 
in the legal profession some years ago. Such subjects as income tax, labor 
relations, bankruptcy, and other branches of law where recent changes de- 
mand intensive study have been emphasized and the classes have been largely 
attended. As an example, recodification and clarification of the bankruptcy 
law by the Chandler Act has made it necessary for the trial lawyer to again 
familiarize himself with the law of bankruptcy. This applies to other sub- 
jects. Such programs have been inaugurated in other law schools. 

In many states, particularly in the cosmopolitan areas, practising law 
courses have been inaugurated sponsored by the Bar Associations designed 
especially for the young lawyers. There also have been conducted institute 
tours where speakers of national reputation are made available for legal in- 
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stitutes and by conducting an institute tour, the expense is not prohibitive to 
each community. Such tours are not so necessary or practical in our state 
as most of our attorneys live in smaller communities where such tours would 
be expensive and fortunately we have had many members of our Bar well 
versed in particular subjects who have willingly donated their time to present 
at institutes subjects with which they are particularly familiar. There arc 
certain subjects such as maritime law, international law, and other fields in 
our profession of which most of us in Kansas have little knowledge where it 
might be advisable to procure lecturers from other points for the discussion 
of these subjects. However, as to international law, our Chief Justice recently 
delivered a very important paper on this subject to the Dallas Bar Associa- 
tion. The benefit of this address was received not only by lawyers attending 
that Association but by subscribers to our Bar Journal in which the article 
was published in a recent issue. The importance of such a subject perhaps 
cannot be underestimated, especially during these days of the alarming war- 
fare now in progress overseas when the laws of nations may be subject to 
instantaneous change. 

In other professions legal institutes or post graduate courses have .been 
in effect for years. At the school of medicine of our own state university 
the extension divisions of the University have for nine years held annual 
post graduate clinics of the School of Medicine offering an intensive four- 
day program for practising doctors of the state giving instruction in particu- 
lar subjects as requested by doctors attending. A similar plan is followed 
in most medical schools. Clinics have been common to the dental profes- 
sion for years. The Kansas State College at Manhattan provides schools of 
one- or two-day duration conducted for the purpose of practical instruction in 
horticulture, animal husbandry, veterinary medicine, agriculture, farm man- 
agement and numerous other subjects. Why has our own profession failed 
to keep up with these other professions? It is not the professions alone that 
have been conducting clinics and advanced courses but bankers, accountants 
and many manufacturing concerns. Even beauty experts have advanced 
courses and in almost every line of business and activity some form of ad- 
vanced training is provided so that those thus engaged may profit by ad- 
vanced methods and changing conditions. 

Admittedly, many of us must constantly study to keep in touch with 
new legislation and changing conditions. Our earlier training and experi- 
ence in many branches of the law is not adequate to continue practice in 
certain subjects. The legal institutes have been most practical. The practis- 
ing lawyer is anxious to keep close contact with constant changes in legal 
subjects not only for his own benefit but so he may better serve his clients. 
Since some of our attorneys are particularly experienced in certain branches 
of the law with which most of us have only an occasional contact, the ad- 
vantage of hearing discussions upon the various subjects that have been pre- 
sented at the institutes during the past year has been of untold practical bene- 
fit to the practising lawyer. This has been reflected in our membership and 
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today the Bar Association of the State of Kansas has the largest membership 
in its history. 

There has been considerable discussion in recent years on the advisability 
of discontinuing our committee which is now designated American Citizen- 
ship. It has been argued by members of this Association that there are patri- 
otic organizations that should take on this particular activity and the work 
of our Association should be devoted to problems that directly affect the 
lawyer. In 1939 the American Bar Association recommended that a similar 
committee of the American Bar Association be abolished. It was stated in 
the argument favoring abolishment of the committee that 


“The reading of the constitution, familiarity, with its terms and with the 
laws of the United States and various states will not make better citi- 
zens. That we are not organized to improve the morals of the country; 
we have quite a task to improve the morals of lawyers and to guide the 
laws by which we are governed.” 


I cannot agree with such arguments. In my opinion, at this time the oppor- 
tunity for patriotic service by the Bar is greater than for many years. In 
rendering this patriotic service, we should use to the utmost the resources of 
our Association in promoting the work of our American Citizenship Com- 
mittee. 

The legislative branch of our government has usually been dominated 
by the legal profession, this because our profession educates us to be specialists 
in government. Democratic forms of governments are now facing a crucial 
test. We must recognize as American Citizens the danger that confronts us. 
Across the Atlantic almost daily we have seen democracies disappearing. 

The form of government that we in America have inherited is priceless. 
We have been given a constitution safeguarding our lives, liberty and prop- 
erty. Free speech, freedom of the press, freedom of worship, have come to 
us through the courage and sacrifices of our forefathers. What is ours we 
must preserve and protect. Democracies have failed when the citizens of a 
country have not had the capacity or leadership to govern themselves. When 
the people do not govern themselves, somebody will. There will be some 
form of government. The many “isms” that now seem to be flourishing 
under dictatorships are nothing more nor less than a social and economic dis- 
ease which can be cured, and that cure can come from the legal profession. 
Why? Because the lawyers know government, and because of their train- 
ing are equipped to voice the views of the people. If the citizens can freely 
express their ideas of government, there will be no dictatorship. 

Some days ago, Secretary Hull, President of the American Society of In- 
ternational Law, made the following statement: 


“The specter of a new descent into the conditions of international 
anarchy which characterized the dark ages looms on the horizon today. 
I am profoundly convinced that it menaces the civilized existence of 
mankind—of every nation and of every individual. Every nation and 
every individual should be actively on guard. 











6 The JourNAL 


“Our own nation—powerful as it is and determined as it is to re- 
main at peace, to preserve its cherished institutions and to promote the 
welfare of its citizens—is not secure against that menace. We cannot 
shut it out by attempting to isolate and insulate ourselves. We cannot 
be certain of safety and security when a large part of the world outside 
our borders is dominated by the forces of international lawlessness.” 


I have endeavored to establish that lawyers, because of their education 
and experience, are better fitted to combat this international lawlessness re- 
ferred to by Secretary Hull than any other group of citizens. I: believe this 
to be a fact. It is fortunate that the resolution presented at the last meeting 
of the American Bar at San Francisco to abolish the American Citizenship 
Committee was defeated. I thoroughly agree with the statement made by 
some members of our own Association that the activities of the American 
Citizenship Committee should be carried on by patriotic organizations. I 
think the American Legion, the Daughters of the American Revolution, the 
Veterans of Foreign Wars and other patriotic groups should continue with 
their Americanism program, but that does not mean that the Bar Association 
should abolish one of its historic committees nor does it mean that we should 
lessen our activities in carrying out our American Citizenship program. 

I have called your attention to this particular activity of the Bar Associ- 
ation for the reason that the special Committee on Survey of Sections and 
Committees of the American Bar Association at the last annual meeting 
recommended that the American Citizenship Committee be abolished. As 
indicated, the report was not adopted and the Committee was not abolished, 
and the work of the Committee continues largely through the efforts of the 
Junior Bar. I am endeavoring to emphasize that in our Association, the need 
for the activity of such a Committee exists more today than perhaps at any 
other time in our history. We hear much over the radio and read in the press 
that “fifth column elements” are active in this country. This may not be alarm- 
ing in the middlewest, yet every American must be on guard} and I say 
that we cannot stress too much the power of our profession in combating sub- 
versive influences. The legal profession has always received a certain amount 
of public criticism. Much of this has been deserved. Most of the criticism, 
however, is imaginary and undeserving. If, however, at this time we should 
remain silent on a vital question of patriotic public interest, the criticism of 
our fellow citizens would be just and deserving. 

I thought at the beginning of my administration that the Committee on 
Public Relations, the Committee on American Citizenship, the Committee 
on Legal Clinics and the Radio Committee should cooperate in working out 
an Americanism program. The Junior Bar undertook the campaign to im- 
press upon the country the privileges that our form of government has given 
to our people. The Junior Bar should be encouraged in this work and this 
Bar Association should cooperate with them in every way possible. 

Within the next few days, upon hearing the reports of the respective 
committee chairmen, you will realize the amount of time and effort given to 
the Association by your committees. As I have indicated I will not attempt 
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to review the work of the committees but do suggest that all committee re- 
ports be carefully considered. This suggestion I think particularly applies 
to the reports of the Committee on Probate Code, Corporation Code, and 
Standards for Title Opinions, as certain recent legislation needs interpretation 
and perhaps further legislative action. In emphasizing these committees, 
I do not in the least detract from the many excellent suggestions to be found 
in the reports of other committees and do not refer to other reports only for 
the reason that I do not wish to impose upon your time at this place on the 
program. 

This morning, certain amendments to our Association constitution and 
by-laws will be discussed. I hope to see that each question presented shall be 
fairly and impartially placed before this convention. I have in mind one 
amendment to our constitution which I think is imperative, this amendment 
to be in substance as follows: Beginning this year the Association shall elect 
a president and a president-elect. The president-elect would then know that 
he was to take office at the next annual meeting and that each year there- 
after only the president-elect be selected by this Association. It so happens 
when the president of the Association takes the gavel he has not the knowl- 
edge that he should have of the purposes and aims of the organization even 
though he has served on the Executive Council for years. The president-elect 
should be delegated by the president to assume many important administra- 
tive tasks so that the president-elect shall be fully acquainted with the work 
and duties of the president at the time he assumes office. This procedure is 
followed by our State Medical Society-and the Medical Societies of most other 
states. It is practical and should result in carrying out our program with more 
efficiency. This is, of course, merely a suggestion but I hope that you will 
give the subject careful consideration. 

The Bar Journal has been the greatest agency of our Association in ac- 
quainting our members with the program of their organization. The publi- 
cation has gained national recognition. Mr. Stanley cannot be given too 
much credit for the years of his time given and his unselfish efforts in‘ editing 
and sponsoring the publication of the Journal. At this time, the Journal is 
managed by a Board of Editors, Mr. J. B. Patterson being Editor in Chief, 
and I cannot close my remarks without thanking Mr. Patterson and his as- 
sociates for the practical assistance they have given the officers of the Associ- 
ation this year in carrying out our program, and congratulate that Board of 
Editors for the excellent publication which seems to get better and better with 
each succeeding issue. 

In closing let me again thank you for the privilege that has been mine 
to serve you as President of our Bar Association and I hope that my experi- 
ence as an officer in the Association will make me better equipped to serve 
the organization in the years to come as a “buck” yet faithful private in the 
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Death Taxes 
By Exts D. Bever, of the Wichita Bar 


A complete discussion of death taxes must include the Federal estate tax, 
the Federal gift tax, which is supplementary to the estate tax,’ and the Kansas 
inheritance tax. From the standpoint of the amount of tax paid by Kansas 
citizens, the Federal estate tax has become the most important, in recent 
years, due to the reduction in the exemption from $100,000 to $40,000 and 
the drastic increase in rates. During the last fiscal year, total death taxes 
paid in Kansas amounted to one and one-half million dollars, of which ap- 
proximately two-thirds was Federal estate tax. 

The drastic increase in Federal estate taxes since 1932 is shown by a com- 
parison of the tax liability of an estate prior to the Revenue Act of 1932 and 
under the present law. The Federal estate tax liability of an estate having 
a net fair market value of $200,000 was $1,500 prior to 1932, while the same 
estate today would be subject to a tax of $19,800. Is it any wonder that our 
clients are seeking advice concerning death taxes and that Federal estate tax 
controversies have multiplied many times in the past eight years? 


FEDERAL ESTATE TAX 
The Federal estate tax is an excise or duty imposed upon the transfer of 


property from the decedent to others.’ It has been called a “death duty,” 


since it applies to and the tax is computed upon the entire net estate of the 
decedent, without regard to the identity of the distributees of the estate. 


The first Federal estate tax was imposed by the Revenue Act of 1916. 
The basic Act today is contained in the Revenue Act of 1926, but the basic 
rates have been supplemented by greatly increased sur-tax rates computed 
upon an exemption of $40,000 as compared with the basic exemption of 
$100,000. 

The estate tax applies to all residents and to non-residents owning prop- 
erty in the United States. The gross estate subject to tax includes all prop- 
erty of the decedent passing by will or intestate laws, as well as gifts in con- 
templation of death, gifts intended to take effect in possession or enjoyment 
at or after death, gifts with respect to which the decedent has reserved the 
income or control over the income, transfers which the decedent could have 
amended or revoked, property passing by the exercise of a general power of 
appointment, and life insurance payable to the estate or, if payable to named 
beneficiaries, the amount in excess of $40,000. 

A transfer of property made by the decedent within two years of his 
death, without an adequate and full consideration, is presumed to have been 
made in contemplation of death, but the contrary may be shown by evi- 
dence. A transfer may be in contemplation of death, although made many 
years prior to death. The controlling motive for the transfer is largely de- 
terminative of the question whether a transfer is in contemplation of death. 


ccvimiaijsisaiasiitaliicidale 
1. Sanford v. Commissioner, 308 U.S. 39. 
2. Shwab v. Boyle, 258 U.S. 529. 
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Any transfer in trust is taxable if the enjoyment of the beneficial interest 
is subject, at the decedent’s death, to any change through the exercise of a 
power, either by the decedent alone or in conjunction with any person, to 
alter, amend or revoke. 

Any property held jointly or with the right of survivorship, is taxable 
according to the contribution to the purchase price, or where the property 
was acquired by gift, bequest, devise or inheritance, to the extent of the 
value of the interest of each joint tenant. If the decedent and spouse own 
property jointly or with the right of survivorship, which was purchased by 
the decedent and paid for with his funds, then the entire value of the prop- 
erty is subject to Federal estate tax. 

The estate is ordinarily valued at its fair market value on the date of the 
decedent’s death but if the executor so elects upon the estate tax return, the 
estate may be valued at its fair market value one year after the date of 
death. If the executor elects to value the estate as of one year after the date of 
death, all property which has been distributed within the year and all prop- 
erty sold or otherwise disposed of within the year, must be valued as of the 
time of such distribution, sale or other disposition. Any property which is 
affected by mere lapse of time shall be included at the value as of date of 
the decedent’s death with proper adjustment for any difference in its value 
as of the later date not due to lapse of time. The Commissioner requires by 
regulation that all income received during the year must be added to the 
fair market value of the property if the executor or administrator elects to 
value the estate as of one year after the decedent’s death.* The Courts are 
not in agreement on that question, however. On April 8, 1940, the Circuit 
Court of Appeals for the Second Circuit held that the income received be- 
tween the date of death and the “optional valuation” date must be included.‘ 
On May 6, 1940, the U. S. District Court, District of Maryland, held that the 
income accrued after the date of death and prior to the “optional valuation” 
date, should not be included.’ If the return for an estate has been filed on 
the optional basis and the income included, a claim for refund should be 
filed to protect the estate, pending clarification of this question by the Courts. 


The deductions allowed in determining the net estate are substantially 
those allowed by the probate court. A deduction is also allowed for property 
previously taxed within five years preceding the date of death and for trans- 
fers to or for the benefit of public, religious, charitable, literary, scientific and 
educational organizations. A specific exemption of $40,000 is allowed. 

A credit is allowed against the Federal estate tax determined under the 
Revenue Act of 1926 for state inheritance tax paid, limited to eighty per cent 
of the Federal tax under the 1926 Act. No credit is allowed against the ad- 
ditional estate tax. The allowable credit must be claimed within four years 
from the date the Federal estate tax return is filed. 

Within sixty days after his qualification, the executor is required to file a 
preliminary notice, showing the approximate gross value of the estate. If 
8. T. D. 4627, OC. B. XV-1, page 


$41. 
4. Saks v. Higgins, (0.0.A. 2nd) April 8, 1940. 
5. Clark v. U.S. (May 6, 1940, U.S.D.0. (Maryland). 
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the estate is not probated such notice must be filed within sixty days from the 
date of death. The estate tax return is due and the tax must be paid within 
fifteen months from the date of death, unless an extension is secured. 


The Federal estate tax constitutes a lien on all property of the estate and 
in addition the legal representative of the estate is personally liable for the 
tax to the full extent of value of the assets coming into his possession. The 
lien continues for ten years from the date of the death, unless the Commis- 
sioner is satisfied that the tax has been fully discharged, in which event, he 
is authorized, upon application duly filed by the estate, to issue a certificate 
releasing any or all property from the lien imposed.’ Where the estate in- 
cludes real property, the executor or administrator should secure a certificate 
of release for such property as soon as the estate tax return has been audited 
and the liability closed. Such a release can then be filed of record in the of- 
fice of the Register of Deeds in the County where the real estate is located 
and by such action, the executor will eliminate one of the troublesome ques- 
tions in connection with title examination. 


FEDERAL GIFT TAX 
The Federal gift tax applies to all gifts by individuals of any interest in 
property. The gift tax rate is approximately three-fourths of the Federal 
estate tax rate but because the value of the gift is removed from! the top 
brackets of the estate tax and placed in the bottom brackets of the gift tax, 


with an additional exemption of $40,000, the amount of gift tax actually paid 
will be much less than three-fourths of what the estate tax would have been 
if the gifts had not been made. 

In computing the gift tax liability there is excluded for each calendar 
year the first $4,000 of gifts made to any one person and no gift tax return 
is required for any year unless the gifts in that year to any one person are 
in excess of $4,000. In addition to such exclusions, a $40,000 gift tax exemp- 
tion is allowed which may be used all in one year or spread over a num- 
ber of years. Only one exemption of $40,000 is allowed during the life time 
of each individual. Although the gift tax is collected annually on’ March 
15, the tax is computed by accumulating all gifts, in excess of the exclusions, 
since the date of the first gift tax law, in order to determine the bracket 
of tax. The result is that, except for the exclusions each year, the same 
amount of tax will be paid on gifts made over a period of years as would be 
paid if the gifts had all been made in one year. 

The first gift tax law was imposed by the Revenue Act of 1924, but 
was repealed effective December 31, 1925. The Revenue Act of 1932 again 
imposed a gift tax effective June 6, 1932, and that law as amended is still 
in effect. 

A gift in contemplation of death is subject to gift tax as well as to the 
estate tax but a credit for gift tax paid will be allowed against the estate tax. 
An irrevocable transfer, with the reservation of the income for life, is sub- 
ject to gift tax to the extent of the interest not reserved and the entire value 


6. Article 89, Regulations 80. 
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of the property is subject to estate tax at death. A credit is allowed, however, 
against the estate tax for the gift tax previously paid. 

A revocable transfer without consideration does not constitute a gift but 
when the donor relinquishes his right to revoke, a taxable transfer occurs at 
that time. Where the income from a trust, over which the grantor retains 
control, is distributed to a beneficiary other than the grantor, the amount of 
such distribution each year is a gift from the grantor to the beneficiary. The 
income in such a case is taxable to the grantor‘under the income tax law and 
he is subject to gift tax when such income is paid to the beneficiary. 

The transfer of an interest in a policy of life insurance, either by an as- 
signment or by an irrevocable designation of the beneficiary, is taxable as 
a gift based on the cash surrender value of the policy on the date of the 
transfer. 

The gift tax is a lien upon the property transferred and such lien con- 
tinues for ten years from the date of gift. If the gift tax is not paid when 
due the donee is personally liable for the tax to the extent of the value of 
the gift. A taxpayer may secure a certificate releasing the lien in the same 
manner as outlined in connection with the estate tax lien. 

The statute of limitations for assessment and collection of Federal estate 
tax and gift tax is three years from the date the return was filed. If no re- 
turn is filed there is no limitation on assessment and collection of the tax. 
In order to close the liability where there is any doubt as to the value of prop- 
erty, it seems advisable to file returns for all estates or gifts which might be 
held taxable. Ifa return is filed in such cases the liability is closed after three 
years and a release of lien can be secured after the return has been audited. 


PROCEDURE IN CONTESTED CASES 


The procedure for handling Federal tax controversies was substantially 
simplified by the decentralization of the Bureau of Internal Revenue, which 
became effective in this section of the United States on May 1, 1939, when 
the Western Division of the Technical Staff was established in Kansas City, 
Missouri. The Western Division includes New Mexico, Colorado, Wyoming, 
Nebraska, Kansas, Iowa and Missouri. The principal office is located in 
Kansas City, Missouri, and branch offices are maintained in Wichita, Omaha, 
Denver, and St. Louis. It is no longer necessary to go to Washington to close 
the ordinary tax cases. The Western Division of the Technical Staff has 
authority to finally close all tax controversies in this district. If a case is to 
be tried before the Board of Tax Appeals, the Western Division counsel will 
represent the Government and conferences relative to settlement or to agree 
upon the facts can be arranged in Wichita or Kansas City, prior to the trial, 
with very little expense to the taxpayer. 

An estate tax or gift tax return filed in Kansas is audited by a revenue 
agent from the Wichita office. If an additional tax liability is determined as 
a result of such audit, the taxpayer will be notified by letter from the Rev- 
enue Agent in Charge setting forth the changes proposed and granting thirty 
days within which to file a protest and request a hearing. The hearing or 
conference in connection with such protest is held in the office of the Rev- 
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enue Agent in Charge at Wichita. If the taxpayer’s protest is denied, a 
further conference may be requested with the Western Division of the Tech- 
nical Staff or if no further conference is requested, the deficiency notice will 
be issued by the local office at Wichita. An appeal to the Board of Tax 
Appeals may be filed by the taxpayer within ninety days from the date of 
the deficiency notice, upon payment of a $10.00 filing fee. After the petition 
is filed with the Board and the Commissioner has filed his answer, the Head 
of the Western Division of the Technical Staff will suggest a conference in 
Wichita or Kansas City, relative to settlement of the controversy. If the par- 
ties cannot agree at such conference, the trial of the case before the Board 
of Tax Appeals will be in Kansas City, if so requested. In recent years the 
Board has scheduled hearings in Kansas City once a year, usually in the 
fall. The trial before the Board is formal, and based on the record made 
before the Board, an appeal lies to the Circuit Court of Appeals and then to 
the United States Supreme Court by petition for a writ certiorari. 


KANSAS INHERITANCE TAX 


The Kansas inheritance tax is imposed upon the distributees of estates 
and applies to residents and non-residents alike, as to all property within 
the jurisdiction of the State. It applies to transfers by will or intestate laws, 
transfers made in contemplation of death or intended to take effect in pos- 
session or enjoyment after death, and transfers resulting from the exercise 
or failure to exercise a power of appointment. The Kansas law regarding 
transfers in contemplation of death is similar to the Federal law, except that 
the Kansas law raises a presumption that the transfer was in contemplation 
of death if made within ninety days of decedent’s death, whereas the Fed- 
eral law raises this presumption if the transfer was made within two years 
of death. 

The Kansas inheritance tax statute makes no reference to the taxability 
of insurance. The law has been interpreted by the administrative body as 
excluding from tax all insurance payable to named beneficiaries. All in- 
surance payable to the estate of the decedent is held subject to tax, unless 
designated as being for the payment of inheritance taxes. 

Kansas is again attempting to tax the value of stock of Kansas corpora- 
tions owned by non-resident decedents. The Kansas administrative author- 
ities now take the position that the recent United States Supreme Court de- 
cisions in Curry v. McCandless’ and Graves v. Elliott, authorize such a tax. 
The Kansas inheritance tax law provides that any bank located in Kansas, 
or any corporation organized under the laws of Kansas, which shall record 
a transfer of any share of its stock or issue a new certificate, at the instance 
of a foreign fiduciary, before the Kansas inheritance, tax is paid, shall be 
personally liable for the tax. The Act also provides that no securities or 


7. 83 L.Ed. 865. 
8. 83 L.Ed. 880. 
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assets belonging to the estate of a deceased non-resident, shall be transferred 
to a foreign executor or legal representative without giving the Director of 
Revenue notice and an opportunity to examine such securities or assets. Fail- 
ure to give notice makes the transferror personally liable for the tax. 

In January 1933, the Kansas Supreme Court held in Kittredge v. Boyd, 
that stock in a domestic corporation belonging to the estate of a non-resident 
decedent was not subject to the Kansas inheritance tax. In that case the 
Kansas Supreme Court relied upon the decision of the United States Supreme 
Court in First National Bank v. Maine,'° in which three Justices dissented. 
Apparently the State Commission of Revenue and Taxation consider the re- 
cent decisions of the United States Supreme Court in the McCanless and El- 
liott cases as overruling the First National Bank case and justifying a recon- 
sideration of the question by our Supreme Court. 

In the McCanless and Elliott cases a resident of one state transferred in- 
tangible property to a trustee in another state where the property was held 
and the trust administered. In a five to four decision the Court held that 
both states could constitutionally levy a death transfer tax upon the deced- 
ent’s interest in the intangible personal property of the trust. 

The recent decision of our Kansas Supreme Court in Russell v. State Tax 
Commission," is quite interesting since it was decided after the decisions in 
the McCanless and Elliott cases. In the Russell case the decedent was a resi- 
dent of Lawrence, Kansas. In 1925 she executed a trust agreement transfer- 
ring property to a Missouri trustee. The assets consisted of intangible prop- 
erty. The decedent died a resident of Kansas and our court held that Kansas 
could not levy an inheritance tax on the trust property. Perhaps the Russell 
case answers the question raised by the State Commission. It is my under- 
standing, however, that the Commission is proceeding in its attempt to col- 
lect the inheritance tax on stock in Kansas corporations owned by non-resident 
decedents regardless of the Russell case. 

Kansas has no gift tax law and taxes only those gifts made in contem- 
plation of death or intended to be effective after death. 

If an executor or administrator does not agree with the determination of 
the Director of Revenue, as to the Kansas inheritance tax liability, his rem- 
edy is to pay the tax under protest and appeal to the Director of Revenue 
at any time before the estate is closed. Any party in interest may appeal to 
the State Commission of Revenue and Taxation and then to the! District 
Court, from the determination of the Director of Revenue. The State Su- 
preme Court has no jurisdiction to entertain an appeal from the District 
Court in an inheritance tax proceeding.” A petition for a writ of manda- 

9. 1386 Kan. 691. 
10. 284 U.S. 312. 


11. 151 Kan. 14. 


12. Topeka v. State, 146 Kan. 97 
State v. O’leary, 144 Kan. 568. 
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mus has been allowed, however, as an original proceeding in the Supreme 
Court. 


TAX SAVING FROM SYSTEMATIC DISPOSITION OF 
PROPERTY INTER VIVOS 


There is considerable opportunity to reduce the total tax, which would 
otherwise be payable at death, by disposing of at least a portion of the prop- 
erty during the decedent’s lifetime. It is the lawyer’s duty to advise his 
clients as to the advisability of making gifts and as to a systematic plan to 
be followed. The tax saving which may be accomplished is illustrated by 
the example of a man with a wife and two children, who has an estate with 
a net value of $200,000. As previously stated his Federal estate tax would be 
approximately $20,000. If he is past fifty years of age, his two children are 
probably experienced and capable of looking after some of the property. 
The first year such an individual could make gifts to his wife and his two 
children in the total amount of $52,000, without paying any gift tax. His 
full exemption of $40,000, plus three exclusions of $4,000 each, would equal 
the gift of $52,000 and there would be no tax due, although he should file 
returns. During each year thereafter he could give his wife and each of his 
children $4,000 or a total of $12,000, without filing gift tax returns or being 
subject to gift tax. In the following nine years he could thus transfer to his 
wife and two children a total of $108,000, in addition to the original gift of 
$52,000, leaving an estate of $40,000, the amount of the estate tax exemption. 
By following such a systematic plan for ten years the individual in the ex- 
ample mentioned would be able to leave or transfer an estate of $200,000 to 
his wife and two children without paying any Federal estate tax, Federal 
gift tax or Kansas inheritance tax. If he did nothing the gross Federal 
estate tax would be approximately $20,000. 

Another example of tax saving by following a systematic plan is shown 
in the case of an individual who has an estate of $80,000, plus life insurance 
payable to his wife or children of $40,000, which would make a total estate 
of $120,000 at the time of his death. Such an individual could give $40,000 
of his property to his wife or children without gift tax and his estate would 
have no Federal estate tax to pay because he is entitled to a $40,000 estate 
tax exemption and to an exemption of $40,000 for life insurance payable to 
named beneficiaries. 

Most individuals like to keep their property as long as possible and in 
many of the plans for disposing of property, the individual makes gifts of 
$4,000 each year to several individuals but saves his gift tax exemption of 
$40,000 until some later date. In my opinion it is a mistake not to use all 
of the gift tax exemption in the beginning. An individual may lose the gift 
tax exemption entirely by postponing the gifts until he reaches such an ad- 
vanced age that the later gifts will be held to be in contemplation of death. 
There is also the strong possibility that Congress will combine the estate tax 
and gift tax exemption. The Revenue Act of 1938, as passed by the House 


18. Russell v. Commission of Revenue and Taxation, 151 Kan. 14. 
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of Representatives, contained a provision that, in the event an individual used 
his $40,000 gift tax exemption during his life time, he would be allowed no 
exemption for estate tax. That provision was eliminated by the Senate and 
as the bill was adopted in conference and signed by the President, the two 
exemptions were continued. In my opinion it is quite probable that Con- 
gress will adopt some such plan in the near future. If you have a client, 
who contemplates making gifts to members of his family in an amount which 
would use his gift tax exemption, you should, in my opinion, advise him 
to make such gifts without delay. 

In addition to the savings in death taxes by making gifts inter vivos, 
there will usually be substantial savings in income taxes, because of lower 
surtax brackets. 

In selecting the property to be transferred by gift, an individual’ should 
determine his cost basis for income taxes and transfer the property which 
has a high basis in relation to fair market value. The donee must use the 
cost basis of the donor in computing his profit subject to income tax upon 
sale of the property. The property which has a low cost basis in relation to 
fair market value should be retained in the estate, and at the decedent’s death 
such basis for income taxes upon sale by the distributees will be stepped up 
to the fair market value of the property at the date of death. If such prop- 
erty with a low cost basis is transferred by gift, the donee’s basis for income 
tax would be cost to the donor. 


The danger that property may be subject to successive death taxes should 
not be overlooked. Property is frequently left in such a manner that it will 
pass through several estates and be subject to death tax each, time. A man 
with a wife and two children may have such confidence in his wife that he 
wishes to leave his entire estate of $200,000 to her, for such division between 
the two children at her death as she wishes to make. If this plan is fol- 
lowed, the Federal estate tax at his death will be approximately $20,000 and 
if his wife dies more than five years later, the entire estate will again be 
subject to Federal estate tax of approximately $20,000. The testator could 
probably accomplish his purpose in a variety of ways and at least save a large 
part of the extra $20,000 tax. He could divide the property between his wife 
and children, which would substantially reduce the second tax, or he could 
leave the property in trust, with the income to his wife for life and re- 
mainder to the children. If he wished to give his wife power to alter the 
distributive shares of the two children, he could give the wife a special power 
of appointment over the remainder without subjecting the property to Fed- 
eral tax in her estate. 

The opportunity for death tax saving is worthy of the lawyer’s attention 
and requires a thorough analysis of a client’s estate. The necessity for care- 
ful consideration of the possibilities of death tax saving will probably increase 
in the future as rates are further increased and exemptions lowered. 
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‘Determination of Heirship Under the New Probate Code 
By Lester L. Morris, of the Wichita Bar 


The JourNAL 


Determination of heirship does not deal with substantive rights—it does 
not convey or vest title, but merely furnishes the procedure by which title 
may be proved and evidenced of record, except as such determination might 
be erroneous and by a decree of court becoming final, would vest a party 
not an heir or a devisee with title to the property. 

In this paper I desire to deal with the procedure and machinery set up 
by the new code for furnishing the evidence of title to real estate which 
passes either by intestate succession or by will. The subject can best be handled 
by dividing the estates of decedents into two classifications: 

First: Determining descent of property prior to the expiration of one 
year after death; and 

Second: Determination of descent of property where the decedent has 
been dead for more than one year and there has been no administration of 


the estate. 
DISCUSSION 


1. DETERMINING DescENT OF Property Prion TO THE EXPIRATION OF ONE 
Year Arrer Deatu. 

After almost one year’s operation of the code it appears that most of the 
problems and difficulties in determining descent of property arise under the 
first classification of estates—that is, those where it is desirable to have a de- 
termination of heirship prior to the time that one year has elapsed from date 
of death. 

I do not contend that I have a cure-all remedy. Neither do I advocate 
that the theories which I am about to expound are those that will ultimately 
be adopted and approved by our Supreme Court. 

In the preparation of this paper I have tried to analyze the code from the 
standpoint of what is the safest view to take in the construction of the statute 
and reduce to a minimum title difficulties, rather than to try, to find some 
short cut procedure for arriving at the goal, namely, the furnishing of the 
record proof of the descent of real property. 

It seems to be generally conceded by attorneys that you can still de- 
termine the title to real estate in the district court by quiet title, foreclosure 
of mortgage, and partition actions, irrespective of the new Probate Code. 

However, since the enactment of the Code it would appear that there 
is now some limitation upon the jurisdiction of the district court to determine 
the title to the real estate, in so far as it pertains to the title of the heirs, 
devisees, or creditors during the period of one year after the death of the 
decedent. 

Before pointing out specifically the limitations that may now be placed 
upon the jurisdiction of the district court during that first year, let me read 
some of the pertinent provisions of the statute: 
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Sec. 197 (1939 Supp. 59-2221) provides: 


“Any person interested in the estate, after the death of the testator 
or intestate, may petition for the probate of his will or for administration.” 


This, undoubtedly, includes a creditor as well as heirs, devisees and ex- 
ecutors named in a will. 


Sec. 53 (59-617) provides: 


“No will of a testator who died while a resident of this state shall! 
be effectual to pass property unless an application is made for the pro- 
bate of such will within one year after the death of the testator.” 

Sec. 215 (59-2239) provides, in part, as follows: 


“No creditor shall have any claim against or lien upon the prop- 
erty of a decedent other than liens existing at the date of his death, un- 
less an executor or administrator of his estate has been appointed within 
one year after the death of the decedent . . .” 

Sec. 226 (59-2250) provides, in part: 


“Whenever any person has been dead for more than one year and 
has left real estate or any interest therein, and no will has been admitted 
to probate nor administration had in this state . . . any person interested 
in the estate or claiming an interest in such real estate may petition the 
probate court . . . to determine its descent .. .” 


I have tried to pick out all of the sections of the statute that deal with 
the time within which the rights of claimants, including heirs, devisees and 
creditors against the estate of the decedent may be determined by administra- 
tion of the estate. 

It would appear that the legislature gave to such claimants the right to 
invoke the jurisdiction of the probate court for the determination of their 
respective rights concerning real property, and it may be that it gives the 
probate court exclusive jurisdiction over such matters during the period of 
one year after decedent’s death. 

On the basis of the aforesaid sections of the statute, our Supreme Court 
might well hold that during the first year after death of the decedent, the 
Probate Court has exclusive jurisdiction. If so, then the holder of a mort- 
gage could not, without the consent of the probate court, invoke the juris- 
diction of the district court to foreclose his mortgage. 

Does the new probate code give the probate court exclusive jurisdiction 
during the first year after death to determine the descent of real property 
and the rights of creditors therein? To answer this question much depends 
upon the interpretation given to Sec. 99 of the code (59-1401) which reads, 
in part, as follows: 


“The executor or administrator shall have a right to the possession 
of all the property of the decedent, except the homestead ... He shall 
pay the taxes and collect the rents and earnings thereon until the estate 
is settled or until delivered by order of the court to the heirs, devisees, 
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and legatees. He shall keep in tenantable repair the buildings and fix- 
tures under his control . . .” 


There seems to be a wide difference of opinion among members of the 
legal profession as to just what the statute means. Some have taken the view 
that the administrator or executor does not automatically have the possession 
of the real estate until an order is made by the probate court permitting the 
personal representative to take possession. 

Another view is that the administrator or executor has the immediate 
right to possession of the real estate, and that it is his duty to so take pos- 
session, and retain the same, until he is ordered by the court to deliver it to 
the heirs of devisees. 

The latter view, in my opinion, is the most logical view after reading 
the entire section as a whole, and, without doubt, is the safest view to take 
to avoid difficulty in titles. 

Jf the latter view is taken concerning the construction of Section 99 of 
the code, then the probate court would automatically have jurisdiction of the 
real estate upon the appointment of an executor or administrator, if one is 
appointed prior to the expiration of one year from date of death of the 
decedent. 

Having decided that the probate court automatically has jurisdiction of 
the real estate upon the appointment of a personal representative, the Su- 
preme Court might well say that during the first year after death, the pro- 
bate court has exclusive jurisdiction over the estate of a decedent and all of 
his property, including real estate. Hence, the district court would not have, 
during that period, jurisdiction to entertain a foreclosure action to foreclose 
against the heirs, devisees and other claimants of the deceased mortgagor; 
neither could the rights of heirs and their interest in the property be de- 
termined in a quiet title suit or partition suit, in the absence of administra- 
tion, for the reason that if at any time during the year administration is taken 
out, the decision of the district court could not, in any way, bind the pro- 
bate court in the administration of the real estate of the decedent. 

A mortgagee is not, during that year, without remedy. If his mortgage 
is in default and it is deemed advisable to foreclose, then in order to be safe 
and avoid the possibility of future objections to the title, he should petition 
the probate court for administration of the estate, providing there has not 
already been an administrator or executor appointed. After the administrator 
has been appointed, he should then file his claim with the probate court pur- 
suant to Sec. 97 (59-1303), and unless the probate court shall order the ad- 
ministrator to pay the secured claim as provided in Sec. 98 (59-1304) or sell 
the property to pay debts, etc., the probate court should enter an order per- 
mitting the mortgagee to foreclose so as to exhaust his security, and such 
order of the probate court should permit the mortgagee to sue the admin- 
istrator, the heirs, or devisees, of the estate and any and all other parties in- 
terested in the estate. Then a judgment rendered in foreclosure should prop- 
erly determine the interests of all parties and properly foreclose their interests 
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in the property because the probate court has surrendered jurisdiction of the 
property for that purpose. 

The district court, likewise, could not, during the one year period, enter- 
tain jurisdiction to quiet title unless brought by the administrator or executor, 
or unless he joins with the heirs in the bringing of such action (Sec. 99 of 
the code). 

In 1937 our legislature passed an act permitting the executor or admin- 
istrator to take possession of the real estate of the decedent chargeable with 
the payment of debts, if and when an order of the court was made giving 
him such right of possession (Sec. 2, Chap. 219 of the Session Laws of 1937). 

Our Supreme Court has, in one case to my knowledge, Page v. Van Tuyl, 
150 Kans. 285, decided July 8, 1939, had occasion to construe this statute with 
reference to the jurisdiction of the district court to partition real property 
after an order had been made by the probate court authorizing the adminis- 
trator, or executor, to take possession of the real property. 

In this case, Chief Justice Dawson, writing the opinion, said: 


“It is needless to extend discussion on the legal question at issue. 
The history of the proposed legislation and its eventual enactment make 
it clear that the legislature intended to and did make a very material 
change in the law relating to the disposition of decedent’s estates, and 
to that end it conferred on the probate court original and exclusive juris- 
diction of decedent's real estate, whenever the welfare of the estate under 
administration so requires, and the order of the probate court on that 
subject cannot be gainsaid in another action nor before another court, 


except by a direct appeal.” 


The court also held in the same case that during the administration of 
the estate, the district court cannot entertain an action in partition except as 
sanctioned in Section 4 of the act. Section 4, of Chapter 219 of the Session 
Laws of 1937, provided as follows: 


“Whenever the court shall be satisfied that any real estate need not 
be sold or leased for the payment of debts of the estate, legacies, or costs 
of administration, the executor or administrator may be ordered to de- 
liver possession of the same to those entitled to it as heirs or devisees.” 
(22-738). 

It is my conclusion, in view of the above case, that the probate court dur- 
ing the one year from date of death and during the administration of the 
estate, if it is started within one year, has exclusive jurisdiction for the de- 
termination of descent of real property and rights of heirs, claimants, and 
creditors, until such time as the possession of the real estate is delivered by 
order of the court to the heirs and devisees as sanctioned under Sec. 99 of 
the code. 

When I first prepared this paper, I was of the opinion that if the heirs 
or devisees were desirous of disposing of the real property prior to the ex- 
piration of one (1) year from the date of death, and there had been: no ad- 
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ministration, that a petition could be filed for administration of the estate, 
and an administrator or executor appointed, and then a petition be filed for 
partial distribution, pursuant to Section 222 of the Code (59-2246); and in 
that way you could get a final determination of the heirs or devisees entitled 
to the property, which would permit them to go ahead and sell the property. 

After receiving the comments of Frank R. Gray, with reference to my 
paper, in which he questioned the soundness of this view, I then really went 
to work, and I find, much to my surprise, that there is an Oklahoma case 
(Hilton v. Coyne (1924) 229 Pac. 630) which indicates that there could not 
be a determination of heirship concerning the real property upon partial dis- 
tribution, where the statute is somewhat similar to ours. 

In view of the Oklahoma decision, I am of the opinion that the advisable 
thing to do would be to wait until final settlement, and then get a determi- 
nation of heirship, pursuant to Section 225; or if the parties desired to do so, 
they might file a petition for surrender of possession to the heirs or devisees; 
and then in that case, a partition suit could be brought in the District Court 
wherein the heirs could be determined. Of course, such judgment in parti- 
tion would be final, except as to any party served by publication notice, who 
would have three (3) years to open up the judgment. 

Whether the notice given for determination of descent of real property 
upon final settlement, pursuant to Section 225 of the Code, and the notice 
given in connection with determination of descent, pursuant to Sections 226 
and 227 of the Code, should describe the real property, is a matter upon which 
I am in doubt. 

Section 186 (59-2210) provides that the notice shall “state nature of peti- 
tion, and nature of the judgment, order or other relief sought.” 

The closest analogy that I have been able to find to give any light on the 
subject is our publication statute in the District Court, G. S. 60-2527, which 
reads, in part, as follows: 


“The publication ... It shall state... (that the defendant) must 
answer the petition filed by the plaintiff on or before a time to be stated 
..., or the petition will be taken as true, and judgment, the nature of 
which should be stated, will be rendered accordingly.” 


The Supreme Court, in the case of Sharp v. McColm, 79 Kans. 772, after 
reviewing all previous cases on the subject of the sufficiency of the notice, 
held that in a foreclosure action which is otherwise sufficient will confer juris- 
diction if the general nature of the judgment to be rendered is stated, and 
further held that if the notice shows that judgment will be rendered for the 
foreclosure of a real estate mortgage, and for the sale of real property to 
satisfy the lien of such mortgage, a misdescription of the land will not defeat 
jurisdiction. 

The Court, however, goes on to say “a judgment for the sale of real 
estate under a mortgage or under an attachment must be distinguished from 
one for partition or to set aside a will or for a divorce, but beyond this, specific 
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details are not matters material to jurisdiction, however material they may 
be in a case of direct attack.” 

It would appear, therefore, that in order to be good against collateral 
attack, it would not be necessary to specifically describe the real estate in 
the notice. It would, no doubt, be sufficient on final distribution to say “judg- 
ment will be rendered determining the descent of all the property of said 
estate, including the real estate, and assigning it to the parties entitled there- 
to.” On partial distribution, if only part of the real estate is to be distrib- 
uted to the heirs, or devisees, it would appear that the real estate intended to 
be distributed should be specifically described in the notice. 

The best practice it appears, is to describe the real estate in the notice for 
distribution and determination of descent thereof, following the same general 
practice followed by the lawyers in connection with publication notice in 
quiet title suits and foreclosure actions, then there certainly can be no ques- 
tion about the title. 

The failure to describe the real property may lead to arguments and dis- 
agreements among lawyers as to whether the title is merchantable. In any 
event, the real estate should be specifically described in the petition for de- 
termination of descent of property, either on partial distribution, final dis- 
tribution, or determination of heirship under Section 226 of the code. 

Much time has been spent in this paper concerning the determination 
of descent of real property prior to the expiration of the year prior to final 
settlement when there is administration, because the writer feels that more 
complications arise during that period than at any other time. I would like 
briefly to cover the second classification of estates mentioned earlier in this 
paper. 

2. DETERMINATION OF DescENT OF REAL Property WHERE THE DECEDENT 
Has Been Deap ror More THAN OnE YEAR AND THERE Has Been No ApMin- 
ISTRATION, OR Havinc Hap ApMINISTRATION, But WitrHout DETERMINATION 
oF DescENT OF PRopERTy. 

After the one year period has elapsed after the death of the decedent 
without any administration of the estate, or, there having been administra- 
tion and the estate closed without determination of heirship or descent of 
property, it would seem that there might be a determination of the interest 
of the heirs or devisees in and to the real property, either in foreclosure, quiet 
title, partition action, or by the simpler method provided inj Sections 226 
and 227 of the code (59-2250 and 59-2251), which would constitute sufficient 
evidence of descent of property to make the title merchantable. 

If it is to be handled in a foreclosure action, quiet title suit, or partition 
suit, and there has not previously been a determination of descent of property 
in the probate court, it is advisable to make, as parties defendant, in addi- 
tion to the known heirs or devisees, the unknown heirs, executors, admin- 
istrators, devisees, trustees and assigns, which will have the same effect: as 
the phrase, “and all other persons concerned,” contained in, the form of no- 
tice under Sec. 186 of the code. That is, it will make all parties who may 
claim by or through the descendent parties to the action so as to get a final 
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judgment a anyone who might later claim to be an heir, either legiti- 
mately or illegitimately. 

The one major problem involved under determination of descent of 
property under Sections 226 and 227, appears to be the inability of the mem- 
bers of the Bar to agree upon whether the descent of property of more than 
one heir can be determined in the same proceeding. For example—A has 
been dead for more than one year and there is no administration of his 
estate. Before there has been a determination of descent of property in his 
estate, his wife B dies. Can the descent of property of both A and B be de- 
termined in the same proceeding? Obviously not, if B has not been dead 
for more than a year because Sections 226 and 227 are not operative so far as 
B’s estate is concerned until she has been dead for more than one year and 
there is no administration pending. 

If A and B have both been dead for more than a year without adminis- 
tration on either estate, I am frank to say that I do not know whether the 
descent of property in both estates can be determined in the same proceed- 
ing. It is my own opinion that they can, if the property in both instances is 
the same and both died residents of the same county. However, in proceed- 
ings to determine heirship, it has been my practice to have separate proceed- 
ings in each estate, largely because the additional expense and trouble in- 
volved is not of sufficient magnitude to take the chance of having to spend 
hours arguing the merits and demerits of whether more than one estate can 
be included in the same proceedings when I have little to offer in support 
of my views except my own arguments and theories, which do not rise to 
the dignity of Supreme Court decisions. 

The views herein stated are largely the views of the writer, and are given 
to you for the purpose of provoking a discussion of the subject, hoping that 
all of us might gain some useful advantage from the discussion. 
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Practical Problems in Drafting of Wills, Trusts 
and Future Interests 
By T. B. Ketrey, of the Great Bend Bar 


The purpose of ‘this paper is to call attention to some of the practical 
problems confronting the attorney when preparing a will in which future 
estates are created. 

No particular words are necessary to constitute a will, yet ignorance of 
the law relating to wills, real property, trusts, and perpetuities, on the part 
of the person drafting the will is often fatal to the validity, of the will; or 
if not to its validity then resulting in ambiguity necessitating a construction 
of the will by a court. 

A devise of property in fee raises no difficulty. Preparation of such a 
will may well be designated as one of the routine law office functions. How- 
ever, when a client indicates a desire to set forth in a will the time and man- 
ner of use or enjoyment of property by the beneficiary, this should be a sig- 
nal to the lawyer to become future estate conscious and to apply himself dili- 
gently to a proper protection of the property from unnecessary implication 
and litigation. 

Whenever there is any postponement after the death of the testator of 
the absolute vesting of title or possession we have the creation of a future 
interest, and the resulting complications as to management and control of 
the property during the interim. 

While no lawyer should attempt to dictate to a client as to the disposi- 
tion of property, yet occasions continually arise where by pointing out the 
defects which may occur from the use of certain language, a will may be so 
drafted that it will accomplish the desires of the testator and still eliminate 
the defects. 

It is for this reason I lay down as one of the cardinal principles in draft- 
ing a will, that you use your own language and not that of your client. In 
order to do this you must know how to create the particular estate which the 
client desires. When a client sits across the desk from you and says what 
disposition he desires to make of his property, you should at once ear mark 
that disposition as some one of the various legal estates which may be created 
by a will, and then most important of all, whether it is desired to create a 
vested or contingent remainder, and to clearly state the particular provisions 
and restrictions controlling the use, enjoyment, and vesting of title and pos- 
session. 

The words used in a will should leave nothing to implication, imagina- 
tion, or construction. If the client says he wants his real estate to go to his 
son for his lifetime and at the son’s death to the children of said son, find 
out whether he means only the son’s children living at the testator’s death, 
or those living at the son’s death, and if the former do not be reluctant to 
use the words “life estate to my son with a vested remainder in the children 
of my son surviving me” and if the latter, then “life estate to my son with 
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remainder to the children of my son surviving him, the vesting of title in 
said children to be contingent upon their surviving said son.” This leaves 
nothing in question as to whether the remainder is vested or contingent, or 
if vested whether it will open up to let in later born, children, or any one of 
other possibilities; and if contingent exactly in whom and when the title 
may be vested. 

It is much better to explain to the testator just what particular technical 
terms mean at the time the will is drawn, than to attempt to convince the 
court as to the meaning of general indefinite words after a suit is brought to 
construe the will. 

If there is to be created a future estate vested in title, but possession and 
enjoyment only to await the termination of the life estate, there may not be 
a vital need to provide the handling of the property prior to the vesting; of 
possession. However, experience teaches that in many instances a vested re- 
mainder may result in situations where it would be preferable that during 
the life estate there be some person with control over the property, compar- 
able to that of a fee owner, restricted only in such manner as the testator may 
desire. 

This brings us to a consideration of the preparation of a will creating an 
interest to vest in possession and title in the future. The prospective testator 
will probably furnish the general facts so we need not consider what particu- 
lar kind of a future estate is to be created, whether it is vested subject to 
open; vested subject to complete defeasance; subject to a condition precedent, 
or a fee tail reconstrued by the Supreme Court and/or/if abolished by the 
Legislature. 

If you are overly addicted to golf, or a fanatical convert of Isaac Walton, 
or just plain lazy—the easiest out would be to have your stenographer reduce 
to writing the conversation of your client. If, however, you are to protect 
the property of your present client and prospectively create a future clientele, 
there arises the necessity for the establishment of a trusteeship to hold, con- 
serve, manage and at appropriate and desirable times disburse the income 
and corpus of the entire present and future estates. 

The relatively short time alloted precludes any detailed technical discus- 
sion of the creation of trusts, or the many situations which may arise when 
dealing with the administration of a trust estate. I will therefore briefly out- 
line some particular suggestions which appeal to me as being important. 

The first of these is 

PERPETUITIES 

As a general rule the law of the testator’s domicile governs the validity 
of trusts concerning personal property, but if the estate is large, and it is only 
in relatively large estates that trusts are essential, there may well be real 
estate, and then it should be remembered that trusts of realty are governed 
by the law of the place where the real estate is located. Therefore any viola- 
tion of the rule against perpetuities of the state having jurisdiction should be 
considered. In this connection, as well as in all others, care should be ex- 
ercised to so draft the will that its provisions do not come so close to violat- 
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ing the rule against perpetuities that a construction of the will is necessary 
before title to real estate involved may be passed. It is best to advise a client 
to stay on the safe side and not run too close to the line. Often a trust is 
desired for one person, and the testator will want to continue the trust on 
that person’s death by dividing it into as many shares as such person shall 
leave children, continuing these shares in trust. Primarily the question arises 
whether the estate is large enough to justify a trust for the children. Each 
particular case will be decisive in this connection. These trusts to the children 
would be invalid as to any such child who may not have been in being? at 
the date of the testator’s death or the time of the creation of the trusts, un- 
less the trusts for such children are measured by the life of a person who 
was living when the testator died or the trust was created. An additional 
danger is that the whole trust may fail if the good parts cannot be severed 
from the bad. Accumulation of income over a period of years after which 
the contingent interest is to vest should be kept well within the limit of 21 
years. A provision giving an option to one devisee or legatee to purchase 
without limiting the time has been held a violation of the rule against per- 
petuities. Restraint on alienation must be kept within the legal limitations 
or it is void, even where a penalty is provided for violation. The rule of 
law in most states, against the creation of perpetuities has no application to 
public or charitable trusts; though it has been held that a devise to trustees 
of a hospital to be established is violative of the rule. (Malmquist v. Detar 
123 Kan. 384.) 


DISPOSITION OF PRINCIPAL AND INCOME 


Income may be paid to a person or applied to his use, benefit, support, 
maintenance or education. It is often advisable to provide that the trustee may 
pay the income to the beneficiary and/or apply the same to his use. The 
age, ability, financial worth, accustomed station in life, and many other ele- 
ments—or the particular whim or desire of the testator—will control. Discre- 
tion may be placed in the hands of the trustee as to disposition of income as 
circumstances beyond comprehension at the time of drawing the will may 
arise. 

The testator may wish a certain income to be paid to a beneficiary an- 
nually. If this be the case the executor should be authorized to set a certain 
amount over to the trustee for investment. 

The question of whether income on a trust accrues to the beneficiary 
from the date of the testator’s death or from the time when the executor may 
deliver the property to the trustee, should be eliminated by a specific pro- 
vision in the will. 

If no cash provision is made for the person who is the beneficiary under 
a trusteeship, and said beneficiary is not personally financially independent, 
inquiry should be made of the testator as to whether he desires the trustee 
to have the power to invade the principal for the life beneficiary in case of 
illness, necessity, or emergency. 

If any considerable portion of the trust property is city real estate, elim- 
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inate the question of whether improvement taxes are payable from principal 
or income. It often happens that considerable sums of money must be ex- 
pended for paving or other improvements. Primarily the life tenant is liable 
for all taxes, and a very knotty question may be eliminated if specifiq pro- 
vision is made for allocating improvement taxes between the principal and 
income. 

Likewise municipal or government bonds are favorite subjects of trusts. 
At the present time corporate bonds of the City of Lawrence, Kansas, which 
will mature in July, 1942, may be sold at a premium of $75.00 on each 
$1,000.00 bond. These bonds bear 414% interest. If the bonds are negotiated 
at this time and the $1075.00 secured for each bond, this nets a neat profit, 
but if the money is re-invested by the trustee he probably would not be able 
to secure a net yield of more than 114% to 2% for a like security. This 
would result in materially decreasing the income of the life beneficiary under 
a trust, since the annual interest rate would be reduced from 444% to 144% 
to 2% for a like security. However, we know that on July 1, 1942, these 
bonds will be paid at $1,000.00 per bond, thus if they are not sold at this 
time the $75.00 per bond will be lost. Of course if sale is made at $1075.00 
per bond the $75.00 profit on each bond could be re-invested for the bene- 
fit of the life tenant, but this would not make up the deficit suffered by the 
lower interest rate. In the creation of a trust a sufficient portion of the profit 
realized from a transaction similar to the above may be allocated to income 
so that the net yield to the beneficiary may be kept at the level of the original 
investment during the life of the bond sold. 

Another complication with reference to division of principal and in- 
come arises when wills are being drawn creating trusts which might have 
oil properties as a part of the corpus of the trust. Where mineral production 
is had under leases not in existence at the creation of a life estate the royalty 
received in the form of money is invested and the interest, only, thereon 
paid to the life tenant; the money itself being held until the death of the life- 
tenant and then paid to the remaindermen. If this situation is called to the 
attention of the testator it is probable he will desirq to make a different 
division than is provided by law, and allocate so much of the proceeds from 
sale of oil to income and so much to the corpus of the trust. Since the pro- 
duction of oil in Kansas has become one of our larger industries, and almost 
any real estate has a possibility of producing a mineral income, this particu- 
lar phase of the question has become important. 

Ordinarily it is the duty of the life tenant to keep real estate in repair. 
However, it often happens, especially with reference to city real estate, that 
because of a change in the location of certain kinds of business, or in the 
growth of a city it becomes necessary to modernize a building. For instance 
—a building may be in a location desirable only for some rough class of 
business, such as an implement store, and because of changing conditions, 
becomes available for a high class retail furniture establishment. This may 
necessitate re-placing a good concrete floor with a much more expensive 
hardwood, tile, or composition flooring, and the installation of many other 
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improvements which are not in their very nature, repairs. In such an in- 
stance provision should be made for the payment of the cost of modernizing 
from the corpus of the estate. 

Many of the above propositions are covered by law—some clearly, some 
obscurely, and others not at all, and some of them are applicable in cases of 
a life estate with vested remainder. It is by no means my intention to make 
this list of suggestions fully comprehensive. 


BOND AND INVENTORY 


The attention of the testator should be called to the fact that under our 
Probate Code as it now exists the giving of bond by the trustee and the filing 
of an inventory and making an accounting may be waived. It often happens 
that the cost of furnishing bond by the trustee would amount to confisca- 
tion of the trust funds. If the filing of bond and inventory is not waived in 
the will or other instrument creating the trust, a serious title question would 
arise if these duties were not performed by the trustee. Since the Probate 
Code provides that the court may on its own initiative, or on the request 
of an interested party require the filing of the bond and inventory, no par- 
ticular danger would arise by a waiver of these requirements, if in fact cir- 
cumstances change so that a bond would be necessary. 


SALE AND MANAGEMENT OF CORPUS OF TRUST ESTATE 

General power as to sale and re-investment of the principal and disposi- 
tion of income should be included in every will. As the moving element in 
the creation of a trust is to render elastic and manageable the property pend- 
ing the happening of some contingency the gravest error would be to fail 
to specifically give to the trustee ample power to sell, lease, or otherwise nego- 
tiate the property. If he has not this power the property may become frozen 
assets in his hands. However, the character of the property may necessitate 
some specific power—for instance it has been held that a general power to 
lease did not include power to lease for mineral prospecting and production 
where at the creation of the power no minerals existed in the community and 
were probably not within the contemplation of the testator. 


ULTIMATE DISPOSAL OF TRUST ESTATE 


The time when, and the persons in whom the future estate is to vest 
will of course be indicated by the testator. Here again extreme care should 
be exercised to keep the language of the will clear, concise, and unambig- 
uous. It is often provided that upon the death of the life beneficiary the 
principal shall be paid to the beneficiary’s issue him surviving. The bene- 
ficiary may predecease the testator leaving issue who may also predecease 
the testator. It would be better to provide that the property is to go to the 
beneficiary’s issue him surviving, or in the event that the beneficiary should 
predecease the testator to the beneficiary’s issue surviving the testator. 

No question should be allowed to exist as to whether title and possession 
vests at the death of the testator or at the death of the life tenant. This dan- 
ger may be exemplified by briefly considering a will which gave to the wife 
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of the testator a life estate, and then provided “at the death of my said wife 
that portion of my estate in which I here give her a life interest shall be dis- 
posed of as follows” with a provision that said remainder go to the brothers 
of the testator, then the will under consideration, contained the following 
clause “in case either of my brothers shall die prior to the taking effect of 
this will the share of such deceased person shall be given to the living children 
of such deceased brother, and if such deceased person named herein leave 
no living children, then the share of such deceased person shall be equally 
divided among the other persons named in this paragraph.” 

The will as a whole clearly indicates the brothers are not to take until 
the death of the wife, nevertheless the peculiar language with reference to 
the brothers dying prior to the taking effect of the will creates a very difficult 
situation, since ordinarily a will takes effect upon the death of the testator. 
A situation such as this complicates not only the estate of the testator, but 
also the estates of the brothers, since at their death a question arises as to 
whether they owned a vested interest which passes to their heirs, or whether 
under the will, the interest passes to their children, or in the absence of 
children to the others named in the will. This really vital question could 
easily have been eliminated by using the words “prior to the death of my 
wife” rather than “prior to the taking effect of this will” and illustrates the 
importance of using clear and concise language. 

The variety of trust provisions is legion. Appropriate language should 
be used to cover the particular case. 

In closing may I suggest that in drafting a will, especially where the 
time for vesting of interest and class gifts are involved, you place yourself 
in the attitude of examining an abstract of title, where one of the links in 
the chain of title is the particular will under consideration. If viewed from 
this standpoint any question arises in your mind as to the sufficiency of the 
title, redraft the will in such a manner that it will place the title in such 
condition you would unhesitatingly approve it for a prospective purchaser. 


STANDARDS FOR TITLE OPINIONS 


The Committee on Standards for Title Opinions, under leadership of Chairman 
W. G. Fink, has been laboring for almost a year in an effort to clarify title questions in 
Kansas. 

This Committee desires to be of real assistance to the Kansas lawyer on title questions. 

The Committee suggests that Kansas attorneys submit to the Committee a brief 
statement of any question which they think would be of general interest and on which a 
uniform requirement should be adopted. 

All inquiries or questions should be addressed to Mr. W.!G. Fink, Chairman, Fre- 
donia, Kansas. 
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Landowners’ Royalties and Overriding ‘Royalties 
By A. W. Hersusercer, of the Wichita Bar 


The subject assigned is obviously too extensive to permit more than a 
casual reference to the many problems continuously arising in this important 
phase of the oil industry. Therefore, in response to inquiries, suggestions 
have dictated that this paper should not present aj discussion of technical 
matters more or less common to the individual or corporate producer, but 
should be confined as nearly as possible to the every day and ordinary ques- 
tions which confront the landowner and his counsel. It is not my purpose 
to bore you with things too elementary, yet experience teaches that complicated 
situations are based on simple beginnings. 

Let us commence our premise with Mr. Landowner owning his land 
unleased. What is his first concern as to legal forms when he is approached 
with a proposition to sell his lease? The first, of course, is the form of lease 
submitted and in that connection counsel should be prepared to advise his 
client on the contents of the forms of leases and the consequent benefits and 
difficulties likely to arise therefrom. 

It should be borne in mind that counsel should always carefully peruse 
the lease and not rely upon its printed title unless it is from a recognized 
and known concern whose forms you have had occasion to examine. Many 
forms containing unusual provisions are printed under the label “Producers 
88.” Probably the lease most used currently is the form popular with both 
landowner and producer, the “Producers 88B,” a commence lease with no 
unusual provisions. However, also prevalent are the Producers 88B+- which 
is an entirety lease as is also the Mid-Continent Producers 88. The land- 
owner should be advised of the possible effect of this entirety clause as it 
will certainly confront him when he seeks to sell part of his mineral interest. 
Attention is also called to the “Producers 88 TOP” form and others similar 
to it which provide that the lease shall never be cancelled without certain 
specified notice. There are other forms which provide that after the royalty 
has been divided into more than four parts no payments need be made 
until a trustee has been appointed. 

I suggest these items without argument as to their worth but with the 
thought that the landowner should consider the terms of the lease he signs 
as bearing definitely on his reserved royalty and his future dealings in it. 

A late Kansas case, Carlock vs. Krug et al, 151 Kansas 407 is instructive 
on this point. That case is one wherein the landowner executed a lease on 
a quarter section of land. After making the lease he sold 1/32nd term roy- 
alty on the west half of the quarter. Royalty owner claimed he was entitled 
to 1/64th of the oil produced from the east half of the quarter section, there 
being production there but not on the west half of the quarter which he 
owned. Our Court said: 


“When a tract of land upon which an oil and gas lease has been 
given is subsequently divided into different ownerships, the owners of 
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the separate parcels or mineral interests are only entitled—in the ab- 
sence of specific provisions or agreements to the contrary—to the royalties 
accruing from production on the particular tract to which their owner- 
ship attaches. 


“A provision in an oil and gas lease that ‘if the lessor owns a less 
interest in the above described land than the entire and undivided fee 
simple estate therein, then the royalties and rentals herein provided shall 
be paid the lessor only in the proportion which his interest bears to the 
whole and undivided fee” does not constitute an ‘entirety clause’ re- 
quiring the leased land to be developed and operated as a unit and all 
royalty accruing from production anywhere thereon to be treated as an 
entirety and apportioned among owners of separate parcels or mineral 
interests, in the event the original tract is subsequently divided in owner- 
ship.” 

On page 413 of the opinion is set out the usual form of entirety clause 
with the following comment by the court: 


““If the leased premises are hereafter owned in severalty or in 
separate tracts, the premises, nevertheless, shall be developed and 
operated as one lease and all royalties accruing hereunder shall be 
treated as an entirety and shall be divided among and paid to such 
separate owners in the proportion that the acreage owned by each 


such separate owner bears to the entire leased acreage.’” (Eason vs. 
Rosamond, supra, Syl. 1). 


“Such a provision has been called an ‘entirety clause.’ It is being 
frequently inserted in present-day leases to avoid the hardship that may 
sometimes arise under the majority rule heretofore stated and to pro- 
vide, when the lease is made, that the lessee shall develop the original 
tract as a unit and apportion royalties among the owners of separate 
tracts in case the original tract is subdivided. This question of division 
of royalties between transferees of portions of land subject to the lease 
where the lease contains an express provision for apportionment is fully 
discussed in 3 Summers on Oil and Gas, Per. Ed. pp. 533-535, and many 
cases are there cited. The provision in the instant case relied upon is 
not such an ‘entirety clause.’ It has long been a usual provision com- 
monly carried in oil and gas leases, and its obvious purpose is merely to 
provide that if it develops subsequent to the lease, that the lessor did 
not in fact have full title to the tract, he should receive royalties only in 
the proportion which his interest bears to the full title. The provision 
has no reference to any future subdividing of the original tract. This 
is clear not only from the wording itself, but is further indicated by the 
fact that leases which now include the new ‘entirety clause’ ordinarily 
still retain the old provision upon which appellant relies.” 


Still another form of lease to be carefully scrutinized from the viewpoint 
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of the future is the Form E Special 88 Oklahoma and Kansas Oil and Gas 
Lease. It contains these provisions: 


“The location of wells and the strata to which wells may be drilled, 
the extent of operations and all matters incident thereto shall be only 
such as lessee in the exercise of his business judgment deems best.” 


The lease further provides: 


“That there are no implied covenants binding upon the lessee or 
lessor and that no such covenants shall be imposed upon the lessee.” 


For a discussion of possible holdings in regard to such covenants see 3 
Summers, Oil and Gas, Sec. 456, Page 32. 

Our landowner has now executed and delivered an oil and gas lease 
covering this particular tract and has reserved in said lease what is commonly 
known as royalty. In the Mid-Continent field, that retained interest is usu- 
ally 1/8th, although on occasions it does vary. Let us not attempt for these 
purposes to define the term “royalty” in legal terms for that matter alone has 
been the burden of a myriad legal decisions and varies according to jurisdic- 
tion and the particular question involved. See Chapter 20, 3 Summers on 
Oil & Gas, also Chapter XIII, Mills-Willingham. For our purpose, we shall 
refer to the landowner’s retained interest as royalty. 

Let us digress at this time to the subject of overriding royalties and sup- 
pose that our landowner is able to drive a better bargain for his lease than 
usual and in addition to his ordinary royalty he is able to get a larger interest. 
I suppose this case as ordinarily the landowner is most apt to encounter the 
question of overriding royalties at the time he leases. Dealing in overriding 
royalties and their close relative, oil payments, is common but generally en- 
gaged in by others after the original lease deal has been closed. 


WHAT IS AN OVERRIDING ROYALTY? 
Mills-Willingham, Sec. 128, page 184, says: 


“An ‘overriding royalty’ is a given percentage of the gross produc- 
tion payable to some person other than the lessor or persons claiming 
under him. It occurs where some owner of the working interest con- 
tracts to deliver a part of the gross production to another, usually his 
assignor. Such contracts are most frequently found as a reservation in 
an assignment of a lease. The provision creates in the owner of such 
royalty an interest in the lease, cannot be transferred or surrendered 
except “with the same formalities necessary for a transfer of the lease, 
and is binding upon subsequent assignees of the lease, except innocent 
purchasers. 


“But an agreement to deliver a share of the net production, to some- 
one other than the lessor or his assigns, or to ‘carry for an interest’ such 
a person, is not a true overriding royalty, is not an interest in the lease 
or the land, but is a mere personal covenant which cannot be enforced 
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against the lease in the hands of a stranger unless it is by the contract 
specifically made a lien or charge thereon. Such contracts differ ma- 
terially from similar provisions occurring in a lease or sub-lease, where 
there is privity of estate between the contracting parties.” 


Personally, I like Summers’ definition a little better. This author says, 
on page 317 of Volume 3: 


“Perhaps the only safe way to define the term ‘overriding royalty’ 
is to say that it is a fractional interest in the gross production of the oil 
and gas, in addition to the usual royalties paid to the lessor. The term 
may be used in referring to a perpetual nonparticipating royalty interest 
created by the landowner prior to any lease of the land for oil and 
gas. Grants by a lessee of a share or per cent of the production from a 
lease are sometimes called overriding royalties. A prospective lessee 
may agree to pay an overriding royalty, a certain share of the produc- 
tion, to another person as consideration for his services in procuring a 
lease on certain lands. Perhaps the most common use of the term is 
to indicate a share of the oil or gas produced reserved in an assignment, 
part assignment or sublease of an oil and gas lease, and payable to the 
assignor by the assignee, over and above the royalty reserved in the lease 
payable to the lessor.” 


For most purposes, it may safely be said that an overriding royalty in- 


terest is one carved out of the lease. Confusion and difficulty in fractions 
often arise as overrides are sometimes of the 7/8ths working interest and 
sometimes of the whole, or 8/8ths production. The retained lease interest, 
whatever it may be must bear the cost and expense of production on both 
the royalty and the overriding royalty. 

It would be greatly to the advantage of our landowner to accept a greater 
royalty than 1/8th than to receive an overriding royalty, as his additional com- 
pensation for the reason that he retains all the advantages of his retained 
royalty interest and risks none of the numerous questions which are likely to, 
and do arise out of override interests. In any event, if the landowner does 
accept an overriding interest it should be drawn so that it is a retained in- 
terest prior to the lease itself. Such a reservation can be drafted so that it 
constitutes a covenant running with the land. 

The 3rd syllabus of the case of Nigh vs. Haas, 139 Kansas 307 reads: 


“A covenant from one lessee of an oil and gas lease with another 
lessee to drill for oil and pay the first lessee one-eighth overriding royalty 
is not a covenant that runs with the land.” 


However, this is not literally correct as the court in that case held an 
overriding royalty reserved in the assignment from the lessee could not be 
asserted against a junior lessee on a part of the land, where as to that par- 
ticular part the original lease had been terminated by the circumstances of 


the case. 
All this case and similar cases hold that an overriding royalty interest 
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is contingent upon the existence of the lease itself. That it expires when the 
lease out of which the overriding royalty is carved terminates and binds 
neither junior lessee nor the owner of the land. When, however, the lessee 
reserves such an interest in his assignment there is a privity of state between 
him and subsequent lessees, similar to that existing between the original lessor 
and lessee and is enforceable during the term of the lease as a covenant run- 
ning with the land. 

Questions of development and operation (Hamilton v. Empire, 117 Kan. 
25) and of the existence of implied covenants (Mathews vs. Ramsey, 121 Kan. 
75), arise in connection with overriding royalties as do many problems in 
connection with the liability of such interests to liens and judgments in the 
operation of the leased premises. (Ball vs. Oil & Gas Co., 113 Kan. 763.) 

Sometimes the overriding royalty interest is constructed so that it re- 
mains in force only until a sum certain has been paid to the owner of such 
interest. Out of this general practice of dealing have come oil payments, in 
fact they have become very common in late years and the manner of their 
handling and problems incident thereto are many. An interesting sidelight 
on one feature is that recent Kansas case of McCrae vs. Bradley, 148 Kansas 
gII. 

Another important item in the consideration of overriding royalties and 
oil payments is the one of depreciation and depletion from a tax angle. 

Having touched upon overriding royalties and oil payments as they are 


generally encountered by the landowner, let us again take up the original 
royalty or landowner’s reserved interest. In this connection, it might factually 
be stated the term royalty is not a lawyer’s word at all, but one question which 
has concerned us all for years was settled by the recent case of Fry vs. Dewees, 
151 Kansas 488, which states: 


“Instruments headed ‘Sale of Oil and Gas Royalty’ examined, and 
held not only to convey personal property, but to be mineral deeds and 
to effect a severance of the minerals from the remainder of the real 
estate, and to create separate and distinct estates.” 


The case just mentioned was one in partition where three owners of 
undivided interests in the fee brought an action against the other fee owners, 
joining as defendants royalty owners having rights in a part or portion of 
the minerals as grantees or assignees, from both plaintiffs and other defend- 
ants. The property had been drilled upon and production of oil was being 
had. The plaintiffs claimed they were entitled to partition as a matter of 
right but the court said that: 


“As a general rule, a tenant in common of a fee simple estate in 
real property is entitled to partition as a matter of right. Such right, 
however, is subject to the full power of the court to make a just and 
equitable partition between the parties and to secure their respective 
interests.” 


The Court in this case also held that the right to compel partition of 
personal property is not controlled by the provisions of the Code respecting 
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partition, but is only to be had upon application of equitable principles and 
may be had upon showing of facts indicating sufficient reason for equitable 
interference. It should be borne in mind that the Court in this case held that 
the conveyance, which was Form 11 Revised, conveyed not only personal 
property but was a mineral deed. 

It should be borne in mind that, at least in the writer’s opinion, this case 
does not make partition unavailable to the landowner or royalty owner when 
conditions are such that in equity he should have that right. It is the writer’s 
opinion that cases may be supposed where partition should be granted, as in a 
case where a royalty owner or landowner blocks the other’s right to have 
development by refusing to execute an oil and gas lease. Circumstances can 
easily be imagined in which it would be inequitable to force either party to 
subordinate his interest, or possibly lose the same, due to the obstinancy of 
the other party. The court did indicate, however, that where the property 
has become productive of oil and gas, that possibly a different rule will obtain: 


“Where owners of an entire estate convey to others for a limited 
term an interest in oil, gas and minerals in place, and in such as may 
be produced under oil and gas leases to which the conveyances are 
subject, and there has been exploration for and production of oil under 
such leases, the rights in and to production are inextricably bound up 
with the mineral rights, and one tenant in common may not compel 
partition of the mineral interests as a matter of right.” 


This case also reiterated the prior holdings of our Supreme Court that 
after severance by mineral deed, two separate and distinct estates existed and 
both were estates in real property. Mining Co. vs. Atkinson, 85 Kansas 357. 

This as you know has long been the established rule in this State, and a 
great many cases in the records support the one cited. 

Both parties in the Dewees case relied upon the case of Rutland Savings 
Bank vs. Norman, 125 Kansas 797, wherein it was held: 


“Two parties, each owning an undivided one-half interest in the oil 
and gas on a particular tract of land, acquired by separate conveyance 
from the same grantor, are tenants in common, notwithstanding one of 
them may also be the owner of the fee simple title to the land. (Jewell 
vs. Gann, 100 Kan. 43.)” 


The Court in construing that case said: 


“There is nothing in that case that warrants a conclusion that be- 
cause the same person may be a co-tenant with certain persons of a sep- 
arate and distinct estate in realty, and a co-tenant with certain other per- 
sons of another, separate and distinct estate in the same realty, that all 
of the co-tenants in both estates are co-tenants with each other. Tenancy 
in common is the holding of an estate in land by different persons under 
different titles, but there must be unity of possession, and each must have 
the right to occupy the whole in common with his co-tenants.” 
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It was further stated that the holders of the mineral rights had no right of 
possession whatever in the surface, other than that which was expressly granted 
for ingress and egress and right to exploration. That had the owners of the 
surface conveyed all of their mineral rights, instead of one-half thereof, they 
would have had no right of possession to any part thereof. That while all the 
parties, both plaintiff and defendant, were co-tenants in the mineral estate, 
that only a part of them were co-tenants in the-fee, and the fact! that some 
persons were in both classes did not make all the tenants, tenants in common 
with each other. Thus, a partition action should be confined either to the fee 
or to the mineral estate. 

It is a common belief that “it is against the law” for a fee owner to alienate 
all his royalty. The comment of the court above noted is interesting and 
dispels that idea. 

The question of tenants in common is also interestingly discussed in 
the case of Bemis vs. Bemis, 151 Kansas 186. In that case, the landowner 
had sold a portion of his royalty after an oil and gas lease had been executed. 
The oil and gas lease thereafter expired as did also the conveyed royalty in- 
terest. The landowner then executed a new oil and gas lease and the royalty 
owner claimed that it was done for his benefit, and actually executed during 
the term of his royalty, but the court held that the right of the parties to 
execute an oil and gas lease was coextensive, though their interest varied in 
size, and held that no relation of trust and confidence existed between the 
royalty owner and the landowner. This might have presented a situation 
where a partition would have been available under proper pleading. 

Our recording statute as to severed mineral interests has been the sub- 
ject of a great deal of litigation in the State. The statute is as follows: 


“SURFACE AND MINERAL RIGHTS TAXED SEPARATELY, 
WHEN: DUTY OF REGISTER OF DEEDS AND COUNTY 
CLERK. That where the fee to the surface of any tract, parcel or lot 
of land is in any person or persons, natural or artificial, and the right or 
title to any minerals therein is in another or in others, the right to such 
minerals shall be valued and listed separately from the fee of said land in 
separate entries and descriptions and such land itself and said right to the 
minerals therein shall be separately taxed to the owners thereof respec- 
tively. The register of deeds shall furnish to the county clerk, who shall 
furnish on the first day of March each year, to each assessor where such 
mineral reserves exist and are a matter of record, a certified description of 
all such reserves: PROVIDED, That when such reserves or leases are not 
recorded within ninety days after execution, they shall become void, if 
not listed for taxation.” G.S. 1935, Sec. 79-420. 


See also: 

Gas Co. vs. Oil Co., 83 Kansas 136, 109 Pac. 1002; Crowe vs. Atkinson, 
85 Kansas 357, 116 Pac. 499; Hushaw vs. Kansas Farmers Union Royalty Co., 
149 Kan. 64, 86 Pac. 2nd 559; Richards vs. Shearer, 145 Kansas 88, 64 Pac. 
2nd 56; Shaffer v. Kansas Farmers Union Royalty Co., 146 Kan. 84, 69 Pac. 
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2nd 4; Johnson vs. Johnson, 150 Kansas 541. 

Without attempting to go into a discussion of the holdings in these va- 
rious cases, it might be said that a summary of them is to the effect that a_ 
recordation of the instrument within the time provided is a prerequisite to 
the vesting of title. 

In this connection, an interesting question is brought to the front, that 
is, is the same rule enforceable on intermediate and mesne assignments or 
conveyance of royalty after the base royalty has been timely recorded. We 
do not know that this matter has been squarely passed upon although in the 
case of Johnson vs. Johnson, 150 Kansas 541, the Court said: 


“The fact that there were subsequent conveyances of the royalty 
interest is of no importance, since the first severance of the mineral right 
from the title to the surface was made by the conveyance of July 2, 
1917, and the two interests became taxable from that time on. The 
recording of the subsequent conveyances could have given the taxing 
officials no notice they did not have from the conveyance of July 2, 1917. 
What has been said here is true also of the interest of Mrs. E. C. John- 


” 


son. 


The case just cited concerned a mineral reservation but evidently was 
placed in the same category by the Court. 

We have attempted to-present a number of questions confronting the 
royalty owner and his counsel, and could suggest a great many more, on 
which, however, time precludes a discussion. Of course one of these questions 
currently and constantly confronting the landowner and royalty owner is that 
of the phrase “implied covenants of the lease” regarding development. These 
implied covenants have heretofore been discussed at length before this section. 

Still another is the interesting question of well spacing and the drilling 
of wells upon 20-acre locations rather than the heretofore customary ten. Also 
presented is the problem of whether or not orders of the Corporation Com- 
mission under the Proration Law take precedence over the implied covenants 
of the lease. 

It is the thought of the writer that these many questions will be met by 
our Supreme Court when they are presented, on the common sense basis 
with which it has treated all oil questions arising in this State. Our Court 
heretofore has not considered itself bound by decisions in other states, not 
having comparable production problems, and doubtless will continue to fol- 
low through on the Court’s announced principle of simplicity in titles and a 
weighing of the equities presented by the case. 





Ralph C. O'Neil 


The sudden death of Ralph T. O’Neil at the dinner table of a friend, an hour and 
a half after he had performed the final duties of his office as the retiring president of 
the Bar Association of the State of Kansas, was a staggering shock to the hosts of his 
friends at the Bar, in the American Legion, and in athletic, political and scholastic 
circles. His successor in office, W. E. Stanley of Wichita, an intimate friend since their 
college days together in Baker University, had gathered at the dinner table some thirty- 
five or forty of Dyke O’Neil’s closest friends at the Bar to celebrate his completion of 
the duties of the high position which he had filled during the last year with energy, 
intelligence, and conscientious ability. A coronary thrombosis took Dyke’s life on May 
25, 1940, within a few minutes after the attack. 

While he was only fifty-one years old, nevertheless, he had lived an exceedingly full 
life. He was born in Osage City, Kansas, on August 8, 1888, the son of Thomas J. 
and Margaret (Hughes) O’Neil. His father was a merchant and had been State Business 
Manager under two governors, one a Republican and the other a Democrat. Dyke 
gtaduated from high school there in 1905 and from Baker University in 1909. He 
entered Harvard Law School in 1910 and graduated in 1913. His interest in educational 
matters was life-long. As early as 1922 he was selected as the Kansas delegate to the 
Elihu Root Conference at Washington, D.C., for the betterment of legal education and 
higher standards of admission to the Bar, and during this time, Kansas was the only 
state in the United States which adopted the recommendations of the American Bar 
Association, 

Long after his graduation from college and high school, he was appointed as a 
member of the Board of Regents of the State of Kansas and served under four different 
governors (both Republican and Democratic) as a member and as chairman of that Board, 
the governing body of the various Kansas State educational institutions. He was also 
active in later years in the interests of his Alma Mater, Baker University, of which he 
was a most distinguished alumnus. 

During his high school and college days, he attained state-wide recognition for his 
ability as an athlete, and even after he entered Harvard University as a member of the 
Law School, he played with the famous Steve Philbin of Yale and Hamilton Fish of 
Harvard upon the football team of the Law School which met Carlyle and other noted 
Eastern schools. During the year 1909 to 1910, he was the athletic coach of Clay Center 
High School. The High School Class of 1910 dedicated its Annual to Dyke, referring 
to his undefeated football team and his basketball team which held the high school 
championship of both Kansas and the Missouri Valley. It was a matter of great pride 
to him that both of his sons in high school and in college also showed distinct athletic 
prowess. 

He was elected County Attorney of Osage County shortly after his graduation from 
the Law School and held the office until he resigned in 1917 to enter the American 
Army. Thereafter he never held any public elective offices, although at two different 
times he was a candidate for Attorney General of the State, and had been a delegate 
from Kansas to at least one Democratic National Convention. He served as City ‘At- 
torney of Topeka between 1921 and 1927, under four mayors, two of them being Re- 
publican and two of them Democratic. As a lifelong member of the Democratic Party, 
both in times of party prosperity and party adversity, Dyke O’Neil, throughout his 
adult life, actively participated in the councils which formulated the policies of the Party 
and shaped its strategy. His counsel and advice were repeatedly sought by the State 





38 The JourNAL 


Administration during the periods when his party was in power in Kansas. His in- 
fluence in national affairs was also recognized and utilized by his party in the more 
recent presidential campaigns, particularly in 1932, when he was the National Head of 
the Ex-Service Men’s Organization and assistant to National Chairman Farley. A 
politician in the highest sense of the word, those who engaged in a political contest with 
Dyke O’Neil on the other side, always met a foeman worthy of their steel. Yet few 
thought of him as a Democratic politician, but rather as a leader of the Bar and ex-service 
man of the World War. His views on public affairs were the well-balanced ones of a 
level-headed, patriotic American citizen. 

Upon entering the World War, he applied for the first officers training! camp and 
attended the second training camp at Fort Sheridan, Illinois, with his close friend, 
George T..McDermott, prominent lawyer of Topeka, and later a judge of both the 
United States District Court and the United States Circuit Court of Appeals, both be- 
ing commissioned on the same day. His World War service overseas was with the 11th 
U. S. Infantry, Fifth Division, in which he served as a Captain of the line and as the 
Regimental Adjutant. His service as a soldier may be summarized by the statement that 
he served in six major engagements and led in person the first detachment of American 
troops which crossed the Meuse River near the historic city of Sedan and established 
the bridge head at Dun-sur-Meuse. On the day that the Armistice was signed, Captain 
O’Neil removed his boots for the first time in thirty-seven days and when he removed 
them, found that he had also removed all of the skin of both of his feet. He ‘was gassed, 
injured in action, cited for gallantry in action on the field of battle, recommended for 
the D.S.C., decorated with the Silver Star and with the Cross of the Order of Com- 
mander of the Crown of Italy. 

Soon after his discharge from the Army, he married on August 15, 1919, Miss 
Margaret Heizer, daughter of the late Judge Robert C. Heizer of Osage City, and 
from that union two sons, Robert Heizer O’Neil, now a student at the University of 
Kansas, and Ralph T. O’Neil, Jr., a student of the Topeka High School, were born. 
His wife was the sister of the late Robert S. Heizer, a noted college athlete of the Uni- 
versity of Kansas at the same time that O’Neil was at Baker. Lieutenant Heizer, a 
member of the Topeka Bar, was killed in action at Belleau-Wood while leading his pla- 
toon (55th Company, Fifth Regiment, U. S. Marine Corps) in an attack against the 
enemy, within less than twenty-four hours after his arrival at the front. His bronze 
plaque is the only memorial of the kind in the Shawnee County Court House. 

O’Neil immediately became active in the affairs of the Legion and it suffices to 
say that he served Capitol Post No. 1 of Topeka as its Post Commander in 1923-24, 
the Kansas Department of the Legion as its State Commander in 1925-26, the American 
Legion as its national Vice-Commander in 1926-27, and as its National Commander in 
1930-31, as well as rendering many other notable services. 

Immediately after the war, O’Neil returned to Osage City and continued the prac- 
tice of the law, but late in 1919, he became associated with the late Col. A. M. Harvey 
and Dyke’s classmate at the Harvard Law School, Thomas Amory Lee, in the firm of 
Harvey, Lee and O’Neil at Topeka, Kansas. In 1924 he became associated with John 
D. M. Hamilton, the present Chairman of the Republican National Committee, in the 
firm of O’Neil and Hamilton, and later with Barton E. Griffith in the firm of O’Neil, 
Hamilton and Griffith, of which firm he was the head at the time of his death, Peter 
F. Caldwell being a junior associate. While he had a substantial local practice, the 
largest portion of the business of his firm, for obvious reasons, came from beyond the 
state. He was general counsel of the Victory Life Insurance Company, Preferred Risk 
Fire Insurance Company, Citizens State Bank, and at one time, the Kansas Life In- 
surance Company, and director of the O’Neil Hardware Company and all of the above 
named companies except the Preferred Risk Fire Insurance Company. He was also local 
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attorney for the Missouri Pacific Railroad Company and for a substantial number of 
various fire insurance and casualty insurance companies. 


From the earliest days of his practice of law, O’Neil was a lawyer of power and 
force in the courtroom. Never disposed to depend on technicalities nor to encumber 
the record with petty objections, his quiet dignity and evident sincerity had its appeal 
to court and jury alike. His cases, whether large or small, were thoroughly prepared, 
and his instinctive knowledge of the law was always supplemented by careful study 
before he commenced a trial or made an argument before an appellate court. When a 
lawyer finished trying a case against Dyke O'Neil, he knew he had been in a lawsuit. 
Much of his law work in recent years was in Washington, D.C., in appearances before 
various governmental departments upon matters of very considerable consequence. He 
achieved distinction and high recognition as a lawyer. He was an active member of 
the American Bar Association (as well as of the Local and State Associations) and 
served on its official boards of one sort or another during his career. 


While O’Neil was extremely well known in his profession, in the American Legion, 
in athletic and scholastic activities, and in politics, he was perhaps best known for his 
innumerable friendships. He was, in fact, as Douglas Hudson so touchingly said at 
his funeral, a collector of friends. It is doubtful if any man in the State has ever had 
more warm-hearted, devoted, loyal friends from every class and group of society. While 
he was the President of the Bar Association, an officer in the Army, and, a high Legion 
official, his friendships were not confined to members of his profession, army officers, 
or Legion officials. The men who served in the ranks under him during the War were 
enthusiastic organizers of “O’Neil for National Commander Clubs” all over the United 
States. The men in the Legion who had no official position but who had served with 
him, not under him, had the same warm feelings of friendship and camaraderie. The 
company cook, or even the lowly company clerk, laboring men, hotel waiters, Catholics 
and Protestants, black and white, high and low, all felt the charm of his personality, 
the warmth of his nature, and the depth of his devotion to friends. No matter how 
high the position which he occupied, he never lost the common touch. He was al- 
ways, in its true meaning, a democrat. 


His family life was ideal. When away from home, he was constantly in touch 
with his wife and family over the long distance telephone. His devotion to and in- 
terest in his sons and their activities were noteworthy. We extend our deepest sym- 
pathy to his wife and to his children. 


At the funeral of Ralph T. O’Neil, his fellow lawyers from the Topeka bar were 
joined by many others from a distance, as well as distinguished guests from various 
parts of the country. His devoted friend, Douglas Hudson of Fort Scott, delivered his 
tribute over the flag-covered casket at the services at the church. His comrades of the 
American Legion formed an escort at the cemetery gate behind the personal standards 
of the former National Commander of the American Legion, and the Department and 
Post colors, and marched with their leader to his grave. After the brief Legion service, 
ot firing squad gave its final salute to a soldier and “Taps” was sounded for Ralph T. 

eil. 

Dyke O’Neil was a star of the first magnitude in the constellation of able, dis- 
tinguished lawyers and great patriotic leaders of the State of Kansas. 


Harry W. CoL_mMEry Ranpat C. Harvey 
RaLtpH W. Oman T. M. Litrarp 
Rosert L. Wess Tuomas Amory Lez, Chairman. 


Hucu T. MacFarranp 
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Report of the Proceedings 


THE FIFTY-EIGHTH ANNUAL MEETING OF THE BAR ASSOCIATION 
OF THE STATE OF KANSAS 


Aus Horer, Wicuita, Kansas 


Afternoon Session, Friday, May 24, 1940 

Meeting called to order at 2:00 p.m., Friday, May 24, President Ralph T. O’Neil 
presiding. 
ADDRESS OF WELCOME 
Mr. GLENN Porter. President, Wichita Bar Association: 

Mr. O’Neil and members of the Bar Association of the State of Kansas: It is a 
pleasure for me, on behalf of the Wichita Bar Association, to welcome you here to this 
convention. It is the wish of every member of our bar that during the time you are here 
you will enjoy yourselves and acquaint yourselves with the other members of the bar 
throughout the state. Of course, we know you have certain serious matters to consider, 
and those are things which we cannot control; but we have endeavored to prepare for 
you some entertainment as you go along with this convention. I call your attention to 
the fact that tomorrow noon, at the Lassen Hotel, we have prepared a luncheon, and 
some form of entertainment. The committee informs me that the cast putting on the 
entertainment is not from the Chesterfield Hotel at Kansas City. As you know from 
the program, the Wichita Bar is again putting on a show tomorrow night. This show 
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will be held at the Arcadia Theater. It is a nice place and very comfortable, with a 
large stage and, I am infromed, a large cast. When this committee was appointed to 
look after the Bar Association, they couldn’t think what to do to put on entertainment. 
For some reason the various members of the bar throughout the state and various judges 
have written in and requested that certain names and certain instruments would not be 
used in the bar show. The committee who received these communications, however, 
have requested me to say that they have taken the most of them under advisement, and 
that, while the show may be a little rough in spots, it is all intended merely to enter- 
tain. It has been their theory that lawyers and justices should not be discriminated 
against, and when the whole thing is over we hope you will have enjoyed yourselves, 
and you can look back to some of the things that happened here, and chuckle; and that 
after you have attended the meeting here you may safely find your way back home. 


ADDRESS OF WELCOME 
On Behalf of the Wichita Chamber of Commerce 


By Mr. Hosart Brapy 


Mr. O’Neil, and ladies and gentlemen of the Kansas Bar Association: An old Hindu 
poet tells the parable of the fox who went forth in the morning to get his dinner and 
said, “I shall have a grouse for lunch.” Later he looked at his shadow, and said “A 
mouse will do.” So when they came to get a man to extend you a welcome on behalf 
of the Chamber of Commerce, they found the President was not in the city, and they 
said, “The executive secretary will do.” They could not find the executive secretary, 
so they said: “A good director will do.” Not finding a good director, he looked at his 
shadow again and said, “Well, Hobart Brady will do.” Now because of this invitation 
extended to you by the Wichita Bar, we are grateful to you for coming; we hope you 
will have a good time, and to extend to you the keys of the city. We have no keys; 
but upon this point they want me to assure you that the town is wide open to you. 
So I am not extending you any keys to the city; but I may offer you some suggestions 
about getting safely out of some of the places that are wide open—TI suggest in places 
in Wichita that are open after nine o’clock you gentlemen can make a safe exit, if they 
ask you what your name is, just say “George Powers.” 

Mr. Porter: I think the most appropriate thing I can say at this time is: “Ladies 
and Gentlemen; the President of the Kansas Bar Association—Mr. O’Neil: 

Mr. O’Ne: Mr. Brady, and members of the Wichita Chamber of Commerce: 
The Bar Association thanks you for this very cordial invitation to again be guests of 
your city. I am rather glad we are not getting the keys to the city. It has been my 
observation that lawyers do not always use keys in the right places when looking up 
their law, and some time between now and Sunday morning they might not fit their 
key in the right key-hole. We have all been here before, and it has been the happy 
opportunity and privilege of the speaker to be present at every meeting of the Bar As- 
sociation held in Wichita. I am glad to come again, and I know the members of the 
bar are glad to be with you again. We appreciate the spirit of your cordial welcoming 
address, and we are bound to, and will have a good time while we are here. 

(For President's Address See Page 1) 
Mr. O’Net: The first in order is the appointment of Committees. The first is the 


COMMITTEE ON RULES 
This committee is appointed under authority of the Executive Council and will 
be as follows: 


Mr. Dallas W. Knapp, Coffeyville 
Mr. Arthur Walker, Arkansas City 
Mr. Arthur Humphrey, Junction City 


This committee will report immediately after these announcements. 
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I will appoint upon the COMMITTEE ON RESOLUTIONS: 


Mr. Douglas Hudson, Ft. Scott 
Mr. Bailey Waggener, Atchison 
Mr. E. E. Euwer, Goodland 


I will appoint upon the NOMINATING COMMITTEE: 


Mr. James A. Allen, Chanute 
Mr. John H. Hunt, Topeka 
Mr. Lloyd Ruppenthal, McPherson 


Mr. O’Nezt: We will now receive the report of the Committee on rules. 

Mr. Darras W. Knapp: Pursuant to the appointment made by President O’Neil 
at 2:00 p. m. today, the Committee on Rules met at 11:00 a.m. today, and we now beg 
leave to submit the report we have previously prepared. The two members of the 
Committee present took into consideration the very full program which has been pre- 
pared for this meeting. If you will consult your program you will find twenty-one sub- 
jects upon the agenda for this afternoon, and we have taken care of that in Rule IV. 
The proposed rules for the State Bar Association meeting for 1940 are as follows: 

Rule 1. The order of business shall be that appearing on the printed program, 

Rule 2. Special committees shall be appointed by the Chairman, except where a 
motion prevails designating the same. 

Rule 3. Every member rising to debate or present a motion shall address the chair- 
man, and shall not proceed further until recognized by the chair. 

Rule 4. No member shall speak more than once on the same subject and then not 
to exceed five minutes, except the proponent of any motion or resolution may have not to 
exceed five minutes to close. 

I move the adoption of the report as read. 

Motion is seconded, put and carried. Report is declared adopted as read. 

Mr. O’Nett: The next in order is the 


Report of Secretary-Treasurer 


By Rosert M. Ciark 


At the last annual meeting of the Association changes were made in the Constitu- 
tion and By-Laws providing for the consolidation of the offices of Secretary and Treas- 
urer. This consolidation has resulted in a much more business-like handling’ of the 
affairs of the Association and has saved some duplication of time and effort. However, 
with the continuing increase in membership and the wider scope of Association activities, 
the work formerly required of the Secretary and the Treasurer has been increased almost 
two-fold over that required of these officers five or six years ago. 

The business of the Association has increased to such an extent that there must 
be afforded daily attention to correspondence, receipting and posting of dues, the mail- 
ing of membership cards, payment of bills and other matters incident thereto. 

The amount expended for postage during the year gives an approximation of the 
amount of correspondence that is handled by the Secretary-Treasurer. In addition, of 
course, to the regular routine work there is the mailing of the Journal which is handled 
at Wichita by the printer. 

The posting of receipts from dues payments, subscriptions to the Journal, adver- 
tising, etc., requires the almost daily depositing of checks and posting of the card 
index system and various ledgers. 

THE JOURNAL 

Amendments to the Constitution and By-Laws last meeting provided for the hand- 

ling of the Journal by an Editor-in-Chief and a Board of Editors. Mr. J. B. Patterson 
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of Wichita has handled the preparation of the Journal for the past year. The ex- 
pense chargeable to the Journal is the largest one single item of cost to the Associ- 
tion. Expenses for the past year were increased considerably by reason off the fact that 
the increased membership requires the printing of more copies and more postage and 
the further fact that the November, 1939, issue was sent to every lawyer in the State 
of Kansas in conjunction with a membership campaign. The August, 1939, issue which 
included the annual report of proceedings was much larger than ordinary and resulted 
also in additional expense. The following is a tabulation of the cost of the Journals for 
the past year. These figures include the cost of printing, the cost of stamps and mail- 
ing, the cost of envelopes and includes envelope printing and other incidental expenses: 


May, 1939, Journal 
August, 1939, Journal 
November, 1939, Journal 
February, 1940, Journal 


Incidentals for 4 issues 


For the same period the Association has taken in from subscriptions, that is, from 
those who may subscribe to the Journal who are not members, for extra copies, for 
advertising, a total of $993.97. This leaves the sum of $1,873.02 as the expense of the 
Journal which must be charged against membership dues for the past year. 

Your Secretary-Treasurer has recently analyzed the expenses of the individual 
issues of the Journal from February, 1933, to date and is of the opinion that with print- 
ing of 1200 copies, each issue can be and should be limited to less than $500.00 per issue. 
The Executive Council has studied the Journal expense throughout the past year and 
has discussed the subject with the Board of Editors and an endeavor will be made to 
keep the expenses of the Journal at a minimum in the future. However, I think it is 
the feeling of everyone that the Journal is a very necessary and very useful endeavor 
and that it should take precedent over other activities of the Association. The Journal 
Editor, Mr. Patterson, and his Assistant Mr. Eberhardt, deserve praise from the Associa- 
ation for the way that the Journal has been handled this year. Mr. Patterson has en- 
deavored to make the Journal conform with what the term “Journal” denotes. The 
preparation of the material requires considerable time and thought and I am sure that 
the Journal for the past year has been a credit to the Association. I am satisfied that 
the Kansas Journal leads all other Journals published by state bar associations in its value 
to the lawyer. 

SUPREME COURT PICTURE 


The Executive Council arranged for the photograph of the Kansas Supreme Court 
which was lithographed on a good stock of paper, making the picture suitable for fram- 
ing. This picture was mailed to every member of the Association prior to the first of 
the year. Sufficient copies were available so that the pictures were sent to all new mem- 
bers as they joined the Association and copies were given to each member of the class 
taking the Bar examinations in February. Approximately 100 copies are left which are 
available for distribution to the new lawyers taking the bar examinations next June and 
January. A good number of the members have indicated that the pictures have been 
framed and are a welcome and suitable addition to their respective offices. All ex- 
penses in connection with the lithographing and mailing amounted to $119.84. 


MEMBERSHIP 


The membership of the Association is increasing each year. A report of the meet- 
ing last year indicated that at that time there were 967 regular members and 53 student 
members, a total of 1023. As of May this year we have listed 1031 regular members, 
34 student members or a total of 1065. The number of student associates varies from 
year to year and since their membership is based upon the cost of the Journal and 
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since they do not take any active part in the affairs of the Association, they should 
probably be disregarded when the trend of membership in the Association is considered 
and we could properly compare the two figures, 967 last year and 1031 this year, which 
indicates a net gain of sixty-four new members. However, actual membership exten- 
sion activities this year have brought about 91 new members, but we have lost during 
the same period through death, through change of residence and for failure to pay 
dues, some 27 members. 

Out of the 1031 present members there are a number, approximately 80, who, under 
strict compliance with the present by-laws, should be eliminated from the roll of mem- 
bers for their failure to date to pay current dues and dues for 1939. There is a possi- 
bility, however, that a good number of these will place themselves in good standing at 
the annual meeting this year. 

A number of the members have followed the practice of disregarding the dues 
notices which are sent them and awaiting their attendance at the annual meeting be- 
fore paying dues. The continuous monthly sending of dues notices results in added 
work and added expense in the way of stationery, printing, and postage. The work 
of registration at the annual meeting is made more difficult because of the pressure of 
the handling and accounting of dues payments. Your Secretary-Treasurer respectfully 
requests that a “new leaf” be turned and those members who in the past have disre- 
garded dues notices, in the future respond to the first notice which is sent out shortly 
prior to the first of each year. 

In the campaign for new members this year the membership chairman working 
in conjunction with the Clerk of the Supreme Court arranged for an up-to-date record 
of all lawyers residing in each county. This record was placed in the hands of the 
various county membership chairmen with a note showing those who were members 
of the Association and in a good number of the counties every non-member lawyer was 
contacted and his membership application solicited. 

The induction dinners provided by the Association for the new admittees have re- 
sulted in a few new applications. While the immediate results of these induction din- 
ners are not what we expected, ground-work is laid for future contact and the prin- 
ciples and the program of the Association are explained. 


THE NEED FOR CURTAILMENT OF EXPENSES 
For the period April 30, 1939, to April 30, 1940, the audit shows the following 
collection of dues payments: 


391 members paid 1939 dues 

642 members paid 1940 dues 
(Includes 37 students at $1.50) 

Advance payment of dues 


And the following receipts from other sources: 


Journal subscriptions 
Journal advertising 
Banquet tickets 


Total income for period 4-30-39 to 4-30-40 


For the same period (4-30-39 to 4-30-40) we have disbursements in the amount of 
$6,792.13. In other words we have paid out $722.16 in excess of what has been taken 
in during the same period. 
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For comparative purposes I have checked into the receipts and disbursements for 
similar periods covering the last few years and I tabulate them as follows: 


Receipts May 11, 1937 to May 10, 1938 
Disbursements May 11, 1937 to May 10, 1938 
Receipts May 11, 1938 to April 30, 1939 
Disbursements 5-11-38 to 4-30-39 

Receipts April 30, 1939 to 4-30-40 
Disbursements April 30, 1939 to 4-30-40 


The increase of expenditures over past years is accounted for mainly in four items. 

At the annual meeting of the Association held at Wichita in May, 1938, a resolu- 
tion was passed appropriating $500.00 each year as a contribution to the local bar to 
assist in the expense of entertainment at the annual meetings. 

The cost of the Journals as pointed out heretofore is approximately $1,020.00 in 
excess of the cost of the same number of Journals in 1939. 

The committee on annotations and restatement has expended $355.15 at the two 
law schools for work done on the restatement. 

The committee on legal institutes has expended in the neighborhood of $260.00 for 
18 institutes put on in Kansas last year. 

The officers and the members of the Executive Council are mindful of their duty 
of seeing that the affairs of the Association are carried on in a businesslike manner, 
that disbursements in the future should not exceed receipts. The Executive Council can 
and will in the future keep the disbursements within the income as far as expenses of 
the Journal and certain other committees are concerned. However, I think the mem- 
bers of the Association present at this meeting should take into account the expenditures 
pointed out herein when questions arise at this meeting concerning projects which 
will require the expenditure of the Association’s funds. 

It is true that we had $6,406.96 in the bank on May 1, 1940, and that we can ex- 
pect approximately the same income during the period May 1, 1940, to May 1, 1941, as 
was received during the past year but without a curtailment of expenditures in the 
future we will continually be cutting into the balance now on hand. It may or may 
not be a good policy for the Association to keep a balance on hand. However I would 
feel lax in my duty if the matters herein referred to were not called to the Association’s 
attention. 

Respectfully submitted, 
Rosert M. Crark. 


JOURNAL OF THE BAR ASSOCIATION (February 1933 to May 1940) 
(Postage and Envelopes for Mailing Extra) 


February 1940 
November 1939 
August 1939 
May 1939 
February 1939 
November 1938 
August 1938 
May 1938 
February 1938 
November 1937 
August 1937 
May 1937 
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November 1936 
August 1936 
May 1936 
February 1936 
November 1935 ................. 
August 1935 
May 1935 
February 1935 
November 1934 
August 1934 
May 1934 
February 1934 
November 1933 
August 1933 
May 1933 


BRELSFORD AND GIFFORD COMPANY 
Members American Institute of Accountants 
Certified Public Accountants 
Topeka, Kansas 


May 22, 1940 
The Executive Council 
The Bar Association of the State of Kansas 


Sirs: 


_ We have examined the records of your treasurer, Mr. Robert M. Clark, for the 
period May 1, 1939, to April 30, 1940. Our examination disclosed receipts, disburse- 
ments and balances as set forth on the accompanying statement identified as Exhibit “A”. 

The cash balance at May 1, 1939, is in agreement with our last prior audit report. 
The cash balance at April 30, 1940, consisted of $383.50 cash on hand which was veri- 
fied by count at the office of the Treasurer at 5 P.M., April 30 and bank balance of 
$6,023.46, which was reconciled to the balance certified direct to us by the depository. 

During the period covered by this examination the bank accounts were consolidated 
into one checking account at the Merchants National Bank, Topeka, Kansas. 

Recorded receipts and recorded disbursements were reconciled to deposits and checks 
paid as recorded by the depository. 

Disbursements were made by checks signed by the Treasurer and the records con- 
tain receipts or paid invoices in support of practically all disbursements. Paid checks 
were compared to recorded disbursements and were scanned for signatures, endorse- 
ments and bank payment. 


We compared the recorded dues collections to credits entered on the Treasurer's 
file of membership cards. Certain minor differences were called to the attention of the 
Treasurer. 

Respectfully submitted, 
BrELSFORD AND GIFFORD CoMPANY 
By O. N. Gifford 
Certified Public Accountant. 


Exhibit “A” 
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THE BAR ASSOCIATION OF THE STATE OF KANSAS 
Robert M. Clark, Treasurer 


Cash Receipts, Cash Disbursements and Cash Balances 
May 1, 1939, to April 30, 1940 


Cash Balance, May 1, 1939 


Receipts: 
Dues—Calendar Year 1939— 
Three Hundred and Forty-two $5.00 
Memberships 
Thirteen $4.50 Memberships 
Sixteen $3.00 Memberships 
Twenty $1.50 Memberships 
Miscellaneous 
Dues—Calendar Year 1940— 
Five Hundred and Forty-four $5.00 
Memberships 
Sixteen $4.50 Memberships 
Twenty-seven $3.00 Memberships 
Fifty-five $1.50 Memberships 
Dues—Advance Collections for 1941 
Dues—Advance Collection for 1942 
Bar Journal— 
Advertising 
Sale of Journals 
Banquet Tickets—Annual Meeting 
Tora, Receipts 
Torat Receipts anp BEecINNING BALANCE $13,199.09 


Disbursements: 


Bar Journal—Printing, Distributions and other Direct Costs... . 
Officers and Executive Council Expense 
Committee Expense 
Salaries 
Stenographic Assistance 
Annual Meeting Expense 
Stationery, Cards, Printing and Supplies 
Postage 
Induction Dinners for New Lawyers 
Restatement of Law 
Contributions to American Bar Association 
Supreme Court Picture—Printing and Mailing 
Watch (for Past Secretary Stanley) 
Audit 
Refunds of Dues 
Bond Premium 
Federal O.A.B. Payroll Tax 
Subscriptions and Dues 
Telegrams 

Tora, DisBuRSEMENTS 


Cash Balance, April 30, 1940 


Mr. Crark: I move the adoption of the report. 
Motion seconded, put and carried, and report is declared adopted as read. 
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Mr. T. A. Lee: At this time I would like to move that the Executive Council— 
or whatever its name may be, and I have never been certain as to that—be instructed 
by the Bar Association to keep its budget within the income, and without expenditures 
of more than that income. 

Motion is seconded. 

Justice Dawson: I suggest that a rule be passed that we have no reserve in the 
bank at all. This reserve has been piled up over many years, and once in a while we 
have bad weather and a low attendance, and it would not be possible to keep within 
the receipts for that particular year; so I think some little elasticity should be given, with 
all due respect to the motion. 

Mr. Hecter: I take the same view of this that Justice Dawson does. I recognize 
that fact, and I think the Executive Council recognizes that best. But the Treasurer 
has recounted the things that have cost us money and have run beyond the income. 
We have certain activities, such as the annotation, which I think should not be given 
up because it is a matter of income. We have this thousand dollars in the treasury, 
which is merely reserve. If we have no other use for it at all, I do not think we should 
hog-tie the Council. If we vote this motion down it does not mean that we are going to 
run behind each year; but that what we should do is to leave the matter to their judg- 
ment. They understand that we cannot continuously spend more than we take in. 

Vorce: I move an amendment to the motion by adding the word “Possible.” 

Mr. Lee: I accept the amendment. 

Mr. Hecter: I move to strike out the amendment by adding the word “possible,” 
and insert the words: “Deemed advisable.” 

PresipentT O’Neit: The question is to substitute for the amendment the words 
“deemed advisable.” 

(Motion seconded, put and declared carried.) 

Mr. O’Ne: The next in order is the consideration of a resolution providing for 
a change in the method of selecting members of the Executive Council. 

Mr. I. M. Pratr: In presenting the 


Report of Executive Council 


it is not the intent to influence any action which you may desire to take on the so- 
called “Walker Amendment,” which will follow; nor will I attempt to influence any 
action which you desire to take on that matter. 

The first matter is to take care of the suggestion made by President O’Neil with 
reference to the “President-elect.” The only change made in the By-Laws is to substi- 
tute the name, you might say, of the First Vice President. Instead of calling him the 
“First Vice President,” we call him the “President-elect”; and make provision, of course, 
for him having the assurance that he will have the job a year later; and thus give him 
an opportunity to select his committees and set things going. It is this—substantially: 


“Be it Resolved: That Article 4 of the Constitution of the Bar Association 
of the State of Kansas be changed to read as follows: 


“‘Article 4. The officers of the Association shall be a President, President- 
Elect, Vice President, Secretary-Treasurer and an Executive Council. The Pres- 
ident, President-Elect, Vice President and Secretary-Treasurer shall be ex-officio 
members of the Executive Council. An Executive Council consisting of seven 
members, one to be chosen from each Congressional District of the state and 
elected for a term of two years; those from the Fourth, Fifth, Sixth and Seventh 
to be elected in odd numbered years, and members from the First, Second and 
Third Districts in even numbered years. There shall also be elected at the annual 
meeting a state Bar Delegate to the House of Delegates of the American Bar 
Association, who shall serve for two years in accordance with the Constitution 


and by-laws of the American Bar Association’. 
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and to amend Section 3 of the By-Laws to read as follows: 


“All officers of the Association shall perform the duties usually performed by 
such officers, together with such duties as are prescribed by the Constitution or 
by-laws, or by the Executive Council.” 


Now, to that, add: 


“The President-Elect shall attend all meetings of the Council; shall familiarize 
himself with the personnel and work of the various committees and of this Asso- 
ciation in general; shall be ready to counsel with the President on matters af- 
fecting the future of this Association, and shall otherwise prepare himself for 
assuming the presidency of this Association at the proper time. The Secretary- 
treasurer’s report shall be examined and audited by a certified or licensed public 
accountant as of May rst each year.” 


That last merely adds the words: “May rst,” so that we will be able to have the latest 
possible report. 

We also suggest the following amendments to the By-Laws: That Section I be 
amended to read as follows: 


“All applications for membership shall be referred to the Executive Council 
who shall report the same to the Association with their recommendations thereon; 
and no person shall be admitted to membership except by a two-thirds vote of 
the members present. The membership fees shall be as follows: 


First year after admission to the bar 
Second year after admission to the bar 
Third year after admission to the bar 
Each year after third year 


Annual dues shall be paid in advance on or before the first day of January 
of each year. 

All members who have not so paid their annual dues shall be notified of 
this fact prior to the first of each subsequent month thereafter, and be requested 
to forthwith comply with the requirements of this by-law. 

The Secretary-Treasurer shall, twenty days before the first day of August of 
each year, notify all active members in arrears that the roll of active members to be 
printed in the Annual Report of the proceedings in the August issue of the Journal, 
will be made up on August 1st, and that their names will be omitted from that 
published roll and they will cease to receive subsequent issues of the Journal unless 
their delinquent dues are paid by August rst.” 


Now that last sentence, or clause, changes the date of the Report of the Secretary- 
treasurer—“twenty days before the first day of August”—changing the old by-law from 
January to August, all the way through. The old by-law reads, “January,” instead of 
“August”; and that their names shall be omitted from the published roll of members 
and that they will not receive the Bar Journal unless their dues are paid by August 1st. 


“Any member whose name has been omitted from the active membership roll 
for non-payment of dues may have his name restored to the succeeding roll and 
be reinstated to the list of those who receive the Journal by the payment of the 
year’s dues for which he is in arrears, and the payment of the dues for the cur- 
rent year. 

“Lawyers admitted to practice in other states prior to their admission in 
Kansas shall be construed to be subject to the payment of dues under the above 
schedule, as of the date of their admittance in such other state.” 


That is another change suggested by the Secretary-treasurer because much discus- 
sion has been had by new members who have come into the Association within the last 
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year, some of whom are here by reason of government agency activities and have been 
admitted, and claim to understand the rule to be that they have just been admitted to 
the Bar and are entitled to membership under the $1.50 rule. Lawyers admitted to the 
practice in other states shall be subject to the payment of dues under the above schedule, 
in accordance to the date of their admittance in other states. 


“The Executive Council of the Association may, upon proper written request 
and adequate proof, designate those who are not in active practice, because of 
age, as “inactive members,” who shall be entitled to membership in the Associa- 
tion without payment of dues.” 


The purpose of that is to take care of some lawyers who have paid dues for many 
years, and this will give the Executive Council authority—but doesn’t require it—if they 
think the conditions justify it, to give him a membership as an inactive member. 


“Law School students of the University of Kansas Law School and Washburn 
College Law School may be enrolled as “student associates,” and will be fur- 
nished with the Bar Journal at $1.50 per year.” 


Now there is another matter; but that had better come after the discussion of the 
so-called “Walker Amendment.” I move the adoption of the Resolution as read. 

Motion seconded, put and carried, and the Resolution i is declared adopted as read. 

Mr. O’Nen: The next in order is the 


CHANGE IN METHOD OF ELECTING MEMBERS OF THE 
EXECUTIVE COUNCIL 

Mr. Wm. S. Norris: I thought that Mr. Walker would be here to present this 
Resolution, which has brought out considerable discussion among the members in at- 
tendance at the last meeting; and the remarks I wish to make at this time are not to 
be considered as casting any reflection whatever upon the present method of selecting 
- the Executive Council, or the present or past officers of this Association. We have been 
exceedingly fortunate in the character of the officers we have had in this Association; 
but I believe there is a feeling among the members that the matter of the selection of 
the Executive Council should be more in the hands of the members themselves; and 
some think it is a self-perpetuating body. The thing that this Resolution will do if 
adopted—or if adopted as amended, as I think it should be—will be to create more in- 
terest in the members attending the meetings, if they have the power to elect the member 
of the Executive Council from their own District; and the Resolution proposed at the 
last annual meeting was this: 


“Be It Resolved: That Article IV of the Constitution and By-Laws of the 
Bar Association of the State of Kansas be changed to read as follows: 


“Article IV: The officers of the Association shall be a President, First Vice 
President, Second Vice President, Secretary-Treasurer and an Executive Council. 
The President, First Vice President, Second Vice President and Secretary-Treasurer 
shall be ex-officio members of the Executive Council. The Executive Council shall 
consist of fourteen members, two to be chosen by the members from each Con- 
gressional District, in district caucus, for a term of two years; Provided that at the 
1940 convention the members in the district caucus from each district shall elect 
one member of the Executive Council for a term of two years, and one member 
for a term of one year, and at each annual meeting thereafter shall elect one 
member for a term of two years.” 


I think the Resolution speaks for itself. I think the members of this Association 
who come here year after year, know the members from their Districts and are quali- 
fied to say and to select the members of the Executive Council from their District who 
are most interested in the welfare of the Association; and if it is their privilege to select 
those members we will have much more interest in our meetings, and those who come 
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will spend more time in attending the sessions of the convention. There has been some 
criticism to the effect that we might get into politics; but I don’t think they will come 
here for that purpose, but will come to select their most outstanding members, who 
are interested in the Association, and who will come to the meetings as their representa- 
tives on the Executive Council. I think there should be a change made in the Resolu- 
tion as originally presented, that this should not take effect until the terms of those 
who are now in office have expired. The seven members who are elected now should 
not be members for the ensuing year, but permit those who are now on to continue for 
two years or the expiration of their present terms. I think that is all that is necessary 
for me to say. 

Mr. Srantey: There should be inserted there the “President-Elect” and “Vice 
President.” 

Mr. Noraris: I think that will be taken up by some other members; but I do think 
it is for the benefit of the membership in the election of members of the Executive Coun- 
cil, to give the membership the right of selection. I might make this motion—That it 
be printed in the magazine, and be amended in substance as I have suggested: Beginning 
with the words: “First Vice President”—make it read: “President-Elect.” And then in 
the sentence beginning: “The Executive Council shall consist of fourteen members—”, 
after the words: “in district caucus” insert the words: “at the time and place of the an- 
nual meeting of the Association”; and after the words: “for a term of two years,” in- 
sert the words: “Provided that at the 1940 Convention, members of the District Caucus 
shall elect one member of the Council for two years who shall, with the seven members 
existing, constitute the Executive Council for the ensuing year, and at the end of the 
ensuing year, the seven members shall be replaced by seven elected for two years.” I 
move the adoption of this amendment. 

Motion is sconded. 

Mr. Rosert Stone: I think the motion is on the amendment to the Resolution. 
He is offering both of them. His question is now on the amendment to the resolution. 

Mr. O’Net: He read the resolution, and proposes the amendment as read. 

Mr. Norris: I am somewhat unfamiliar with the exact status of the resolution. 
I don’t know whether it is as amended, or whether we have a right to make that pro- 
posed resolution in the words I have put into the amendment to the resolution. I move 
that the motion, as put in the record, be adopted. 

Mr. O’Nei: There are three or four members of the Executive Council at pres- 
ent who will have to be elected at this meeting. I think I understand what the motion 
means; but necessarily, under our present Constitution, we will elect three or four 
members of the Executive Council at this meeting. The sense of your motion is that, 
with the three or four to be elected, the nominating committee select seven new 
members. I think those details will have to be worked out to make the two resolutions 
coincide. We will now discuss the Resolution by Mr. Norris. 

Mr. Hecter: I wish to make this suggestion. This idea of the members of the 
Executive Committee sitting on the Council is sort of an unwritten law, and the idea 
is to put them on there and keep them there in training; but those members have to 
be elected and re-elected, and sometimes, because of various reasons, a member has not 
been re-elected. It seems to me that if we pass this resolution the whole Executive 
Council will have to be re-elected in the manner provided. Now; they should always 
re-elect those on the Council, and follow out that policy of reelecting them? They 
never have been bound to do that; but it is the custom, because it has been thought to 
be the best way of doing it. 

Mr. Tincuer: I heard something about this last year—about the discussion of an 
amendment—and when I read it I found some fault with it. I do see some little merit 
in it—in each Congressional District selecting its own representative on the Committee. 
But we will have to amend this rule again next year, anyway, because we will only have 
six members to elect. Now Mr. Walker is a distinguished member of this Bar, and 
we will agree with the purpose that it will increase the attendance at our meetings; but 
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no harm can come of my motion, and that is, that we defer the discussion of this 
amendment, or of this particular part of the amendment, for one year. 

Motion is seconded, put and carried; and further discussion of this amendment is 
postponed for one year. 

Mr. I. M. Pratr: Now there is another amendment to the Constitution, Article 
VII; which it is proposed to be changed to read as follows: 


“This Constitution may be amended by the affirmative vote of two-thirds of 
the members present at any session of the Association; provided that a copy in 
writing of the proposed amendment be mailed to the Secretary-treasurer of the As- 
sociation not less than ninety days before the date of the next meeting of the As- 
sociation, and that the Secretary-treasurer cause a copy of such proposed amend- 
ment to be given to each officer and member of the Executive Council of the As- 
sociation, and cause the proposed amendment to be printed in the Journal of the 
Bar Association in the issue preceding the annual meeting”; 


And also that Article VIII of the Constitution be amended to read as follows: 


“Following the adoption of this Constitution, by-laws may be adopted at the 
first annual meeting thereafter by a majority vote of the members present. By- 
laws once adopted may be altered, amended or repealed by the affirmative vote of 
a majority of the members present at any session of the Association, provided that 
a copy in writing of the proposed amendment be mailed to the Secretary-treasurer 
of the Association not less than ninety days before the next meeting of the Associ- 
ation, and that the Secretary-treasurer cause a copy of the said proposed amendment 
to be given to each officer and member of the Executive Council of the Associa- 
tion, and cause the proposed amendment to be printed in the issue of the Journal 
preceding the annual meeting.” 


Now, that relates to the By-laws. The first one read relates to the Constitution. 
I move the adoption of these amendments. 

Mr. T. A. Lee: I would like to suggest that under the present Constitution and 
By-laws it is perfectly possible, at a Saturday afternoon session of any of our annual 
meetings, when only twenty-five or thirty members were present, to change completely 
the method of procedure and the Constitution of the Bar Association; and these two 
amendments, one to the Constitution and the other to the By-laws, are proposed for 
the purpose of acquainting all members throughout the entire state of the purpose of 
any proposed amendment, so that long in advance of the annual meeting the members 
of the Bar Association may be informed as to the meaning of such amendments, and 
so that, if they so desire, they may not only be informed, but may appear and present 
their views. For these reasons, I second the motion. 

Motion is put and carried; and the Resolutions are declared adopted as read. 

Mr. O’New: The Executive Council decided that unless there was some recom- 
mendation accompanying the report of standing committees, that they be not read; 
but if there were recommendations, the report and recommendations should be read, 
so that any necessary or desired action may be taken thereon. 

We now have the 


Report of Committee on Probate Code 


I understand there is a recommendation accompanying this report. 

Mr. Fioop: The formal report of this Committee, which is on file, provided that 
while it may be found necessary ultimately, in isolated instances to make amendments 
to the probate code, the committee believes that the code has not been in operation 
long enough to determine what amendments should be promulgated except such rules 
as the Supreme Court might make or the probate courts themselves. 

During the past year your Committee on Probate Code had one meeting, which 
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was held in conjunction with a meeting of the Judicial Council on April 20, 1940, at 
Topeka. A majority of the members of each body was present. The meeting lasted 
the entire day and it was the unanimous opinion of those present that as a whole the 
new probate code is working satisfactorily in actual practice and administration, and is 
a decided improvement over the old law. Various questions of interpretation and con- 
struction, a number of suggestions for clarification and some for amendment were dis- 
cussed in detail and at length. At the conclusion of the session the members of your 
committee who attended this meeting authorized the chairman to make the following 
specific report in regard to the views of the members of the committee present at this 
meeting, to-wit: 

1. That most questions regarding the new probate code are ones of construction 
and interpretation which will be solved with further time and experience in the actual 
administration and operation of the code. 

2. While minor amendment may be ultimately found necessary in several isolated 
instances, your committee believes that the code has not as yet been in actual operation 
long enough to demonstrate definitely what the exact nature or wording of such amend- 
ment should be; and that the promulgation of rules by the Supreme Court, as suggested 
below, may make some of these proposed amendments wholly unnecessary. 

3. Your committee is of the opinion, however, that the procedure for the hearing, 
allowance and payment of smaller claims against decedents’ estates should be simplified, 
which could be done by short amendment to the Claims Section, No. 213. 

4. There are some other procedural matters now under consideration by your com- 
mittee which it is believed should be covered by appropriate rules promulgated by the 
Supreme Court, as authorized by Section 278 of the probate code, being Section 59-2501, 
1939 Supp. It is believed that by this means a lack of uniformity in various probate 
courts of the state in certain particular matters could be remedied, and that practice 
and procedure could thus be clarified and made uniform throughout the state. 

It was agreed that this committee hold an adjourned meeting in conjunction with 
a meeting of the Judicial Council at Wichita, on May 23. 

We have made the following recommendation for amendment to the present code: 


“Provided, however, all claims under $50.00, duly itemized and verified, may 
be allowed, if approved in writing by the representative, without compliance with 
any of the provisions of the probate code relating to petition, notice of hearing, or 
otherwise.” 


I will state, with the reading of that recommendation, that your Committee on the 
Probate Code has held two sessions with the Judicial Council, and the individual mem- 
bers of the Committee have had much correspondence with each other, and many sug- 
gestions have been considered carefully and prayerfully by this Committee. Of course, 
it is true that in the adoption of any new legislation, that for a considerable time there 
will be many questions of construction and interpretation. Our present code of civil 
procedure has been in effect some thirty years. Since 1935 the Council has given 
further interpretation by the Supreme Court to the code of civil procedure, and we 
find in the 1939 Supplement that there are seventeen pages of notations of various in- 
terpretations of the code of civil procedure, which has been in effect for thirty years. 
So, is it any wonder that a new probate code, administered by a hundred and five probate 
judges, there should arise many questions of interpretation and construction? It 
is thought that most of these questions will settle themselves, if given time. If some- 
thing further is necessary, the rules of the probate courts themselves, which some counties 
have already adopted, and the rules promulgated by the Supreme Court will satisfactorily 
settle most of those. In other instances there may be some amendment required by 
legislative enactment; but at the present time your Committee feels that there is only 
one where sentiment has sufficiently crystalized to require amendment, and that is the 
one in regard to the hearing of small claims, so your Committee has prepared this tenta- 
tive draft of that amendment to be added to the Section on the hearing of allowance 
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of claims, which I have read. We think that will satisfactorily settle the conditions up 
to the present; and your Committee recommends that an amendment along that line be 
adopted; and that the Committee be continued for further study. I move the adoption 
of the Report. 

Motion seconded, put, and Report is declared adopted with the recommendation as 
tead 


Mr. O’Net: The next will be the 


Report of Committee on Corporation Code 


Since the enactment of the General Corporation Code by the 1939 legislature, ques- 
tions have arisen as to the interpretation of some of its provisions and the need for ad- 
ditional legislation. A number of these questions and suggestions as to further legis- 
lative action are discussed in an article by Thomas Amory Lee in the February, 1940, 
issue of The Journal of this Association. 

There appears to be a need for additional legislation and changes in the Code, and 
the committee desires to recommend the following additional legislation and changes: 

1. The enactment of a law outlining the procedure for the conveyance of real estate 
by a corporation. The new Code repealed section 17-620, G. S. 1935, prescribing the 
procedure for the conveyance of real estate by a corporation, but provided no substitute. 

2. The enactment of a law authorizing service of process on a corporation by service 
upon its resident agent or at its registered office. This method of service should be in 
addition to the other means now provided for obtaining service on corporations. An 
attempt was made to secure this legislation at the 1939 session, but was not accomplished. 

3. Section 50 of the Code, (17-3216, 1939 Supp.) should be amended so as to omit 
the requirement that certificates of stock issued in lieu of lost or destroyed certificates 
be marked “duplicate.” This change is needed since the requirement of the present 
law in this respect impairs the marketability of such certificates. 

4- The enactment of a law providing that as to domestic corporations existing before 
the new Code became effective, and as to foreign corporations admitted to do business 
before that date, the designations of the resident agent and registered office may be made 
by either the stockholders or the board of directors. There seems to be considerable 
difference of opinion and some confusion on this subject. 

5. The repeal of section 17-402, G. S. 1935, requiring an application to the state 
charter board for permission to organize a corporation. This section is in apparent con- 
flict with the provisions and intent of the new Code. 

Other changes and additional legislation have been suggested, but these have not 
been sufficiently considered so that recommendations would be deemed advisable at 
this time. 

The committee also recommends that a committee be appointed by the president 
of the Association to secure the enactment of the legislation recommended above, and 
such other changes and additional legislation as such committee believes is needed. 


Respectfully submitted, 


Tuos. M. Van C.eave, Chairman, 
Kirke Date, 
Laurence McVey, 
Warren W. Snaw, 
Rosert C. Foutston, 
Cart Van Riper, 
C. L. Hunt, 
Barton E. GrirFitu, 
A. M. Joxunston, 
ALEXANDER H. MILuer, 
Committee on Corporation Code. 




















REPORT OF THE PROCEEDINGS 55 


Mr. Van Creave: (Reads Report with Recommendations, and moves its adoption.) 
Mg. T. A. Lz: I think, in view of the fact that the Bar Association has been many 
years in trying to secure the adoption of a new corporation code, I, as one of those 
who, acting solely and simply on the representations made to them by various attor- 
neys, were the proponents of the Code and the drafters of the Act; should be the first 
to admit—and I, for one, as being one of the persons who spent a good bit of my time 
in drafting the Code—want to be one of the first to admit that we have made some 
mistakes. I have no doubt but what there are other “bugs” in the Act and that we 
made other mistakes; and I think it is not only fitting but also very necessary for us, as 
a body of professional men, to come before the state legislature—as I have personally 
done for four or five sessions—and admit that we did make some mistakes. We don’t 
know what they all are, of course; for if we did, we wouldn’t have made them; and 
also admit that there are other “bugs” in there; and as far as such mistakes have come 
to our attention, it is our duty to bring them to the attention of the legislature as recom- 
mendations of the Bar Association, which they were so gracious in regarding in the 
passing of it. I see here Mr. Robert Stone, who had more to do with the passage of 
the bill and asking them to remedy the mistakes which we made. I am heartily in 
favor of the adoption of the report and the recommendation of the committee, in second- 
ing the motion. 

Voice: (Name not given) May I ask if Section Four refers to a corporation desig- 
nating a resident agent in the State? 

Mr. Fautconer: No; Section Four refers to whether stockholders or the directors 
may designate the resident agent of these corporations existing prior to the adoption 
of the Code. There is confusion whether it should be done by the stockholders or 
directors. 

Motion is put and carried, and the report is adopted with recommendations as read. 
Mr. O’Net: The next in order is the 


Report of Committee on Prospective Legislation 


Your Committee on Prospective Legislation submits the following report: 

The Probate and Corporation Codes recently enacted experience shows require 
certain amendments. Other Committees who have these in charge have already sub- 
mitted, or will submit, to you the proposed amendments. 

The following Prospective Legislation has been discussed and advocated at vari- 
ous previous meetings of this Association: 

(1) Integration of the Bar 

(2) The Uniform Act for Aeronautics 

(3) Bills of Lading 

(4) Stock Transfers 
and we recommend that the uniform bills on these subjects which have been prepared 
and adopted in many states are proper prospective legislation which this Association 


should endorse. 
Respectfully submitted, 
Cuas D. Wetcnu, Chairman, 
Crayton S. Fioop, 
Avusurn Licur, 
Wa ter F. Jones, 
C. O. Conkey, 
R. C. Woopwarp, 
Rosert STONE, 
Martin F. Truep, 
R. Wirrorp Reictez, 
W. D. Vance, 
Dated April 23, 1940. Committee on Prospective Legislation. 
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I understand the report carries no recommendations other than those already 
made by the committees on the Probate and Corporation codes. The report will be filed 
and published. 


Mr. O’Net: The next is the 


Report of the Committee on Criminal Law 
and Law Enforcement 


There are no recommendations under this Report, and it will be considered adopted 
and published. 


This committee did not hold any formal meetings during the year as all members 
of the committee seemed to think that the present setup in the state of Kansas in regard 
to criminal law and law enforcement is satisfactory, except in one particular and that 
is in connection with the parole laws of the state. 


In connection with this branch of law enforcement the committee did not con- 
cern itself with the present setup in so far as it affects those persons paroled from the 
correctional institutions and who are completing the balance of their terms outside the 
walls of the institution to which they were sentenced and served part of their time. 
The committee does feel that suitable legislation should be proposed and enacted in the 
state of Kansas to set up a state-wide control over those persons who are paroled by 
the trial Judge and are not sentenced to prison. In this connection the committee rec- 
ommends that Section 62-2203 be revised and that certain crimes which the trial Judge 
is prohibited from granting a parole be excluded from this prohibition. 

It is further recommended by the committee that new legislation be enacted estab- 
lishing a probation system by which the state would be divided into probation districts 
and that trained probation officers be put in charge of these districts and such agents 
be charged with the duty of investigating all criminal cases within their district mak- 
ing recommendations to the trial Judge and after sentence has been passed have com- 
plete supervision over the parolees until they have completed the term of their parole. 

In this connection it would be the duty of the County Attorneys to make a report 
of all arrests to the probation agent and also the duty of all other law enforcement 
agents to cooperate with this agency. 

It has been called to the attention of the committee that a majority of the crimes 
of burglary are committed by boys ranging in age from 16 to 23. Many of them come 
from underprivileged families and some from the very best homes. They commit these 
crimes with the idea of getting a thrill out of them. A large number of the crimes 
are the breaking into barns, warehouses, filling stations and taking only a few pieces 
of property in most instances of little or no value. Under the law these boys must be 
sentenced to the State Reformatory and there they receive a thorough schooling in the 
path of crime from inmates of marked criminal tendencies. The committee feels that 
75% of these cases could be easily handled thru an intelligent and competently ad- 
ministered parole or probation system. 

Ww. D. Rettty, Chairman, 
A. J. STANLEy, Jr., 
Rosert Lemon, 
Rosert H. NE tson, 
J. S. Parker, 
Cuartes HALtt, 
ANDREW SCHOEPPEL, 
KENNETH SPIER, 
Committee on Criminal Law 
and Law Enforcement. 
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Mr. O’Net: The next will be the 


Report of Committee on the Illegal Practice of the Law 


There are no recommendations under this report, and it will be considered adopted 
and published. 

No specific complaints have come before the Committee for action during the year. 
The only activity of the Committee has been the preparation and submission to the Ex- 
ecutive Council of the Association of a form of letter to be mailed to the probate judges 
and other county officers. 

At the meeting of the Assocation in Topeka last year, a form of letter was sub- 
mitted, and after discussion of it a few slight changes were recommended and the matter 
was referred back to the Committee with directions to make the changes and place the 
letter in the hands of the Executive Council to be sent out by the Association. 

The form of letter submitted to the Council is as follows: 

“Dear Sir: 

“In line with the policy adopted by the Bar Association generally, and by the courts, 
for the welfare of the public and the relief of officers who have plenty of official duties 
to perform to occupy their time and attention, the Committee on Unauthorized Prac- 
tice of the Law of the Kansas State Bar Association has considered the matter of pro- 
bate judges and other county officers filling in forms and advising interested persons 
concerning matters pertaining to cases and transactions arising in the course of the 
performance of their duties. The Committee desires to call the attention of such of- 
ficers to the fact that the filling of such blanks and the advising of persons under such 
circumstances in most cases constitutes the practice of law as defined by the Supreme 
Court of Kansas in its decisions. 

“A decision of the Supreme Court in the case of O. M. Wheat, et al., v. John C. 
Hilkey, probate judge of Barber County, Kansas, reported in 148 Kan. Reports, page 
60, is very informative and has made quite clear that in this state it is improper for 
a probate judge to fill in blanks for executors, administrators and others interested in 
the settlement of estates of deceased persons, and to advise such interested persons as 
to the proper steps to be taken and things to be done in the settlement of estates. That 
was an action brought in the District Court of Barber County by a committee of the 
Barber County Bar Association to enjoin Judge Hilkey from doing those things. The 
following is quoted from the syllabus of the opinion: 


“It is held: (1) That injunction is a proper remedy to prevent the further 
violation of the provisions of such statute, although it is a criminal statute where 
fines are prescribed for its violation; (2) that the preparation of the usual and or- 
dinary papers to be filed and used in probate court in the settlement of the estates 
of deceased persons and the giving of advice and counsel to executors, administrators 
or other persons interested in estates being settled in the probate court, other than 
what the law specifically requires the probate judge to do, is performing a service 
as attorney or counselor at law; (3) that a probate judge who performs such service 
in any case pending in his court has violated the inhibition of such statute and is 
subject to the issuance of a permanent injunction against the continuance of such 
performances; and (4) that the common or general disregard of the provisions of 
such act is no justification of a further or continued disregard of its provisions.’ 


“While that case involved a criminal statute prohibiting probate judges and justices of 

the peace from preparing pleadings or performing any services as attorney or counsellor 

at law in cases pending before them, the general principles announced as to what con- 

stitutes practicing law and as to how it can be enjoined when done by officers who have 

no ae. to practice are applicable to other county officers, such as registers of deeds, 
etc. 

“It should be noted that the court expressly held that the fact that it has been a 
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common or general practice to do the things there condemned is of no importance in 
determining whether or not such practices should be discontinued. 

“In the new probate code (Section 9) there is an express prohibition against any 
probate judge or .his clerks or employees acting as counsel or attorney in any proceed- 
ing in the court, or giving counsel or advice or drawing any papers except orders, judg- 
ments, etc., issued out of such court. While there is no such statutory provision relat- 
ing to other county officers, the courts have held that they should refrain from doing 
anything which constitutes the giving of advice or counsel on legal matters, or any 
act which would constitute the practice of law by a layman. 

“The members of the Kansas State Bar Association believe that if the county officers 
and probate judges and justices of the peace have a clear understanding of the acts which 
constitute the practice of law as defined by the courts, and a realization of their duties 
and obligations in connection with such matters, it will be possible, through their co- 
operation with the lawyers, to avoid controversies and litigation. It is suggested that 
every probate judge, every justice of the peace and every county officer should read care- 
fully the decision of the Supreme Court in the Hilkey case above referred to. 

“Very truly yours,” 

The Committee has had no meetings and has no recommendations to make to the 
Association. 

Respectfully submitted, 


Crauve I. Depew, Chairman, 
James E. Smiru, 

Don F. STantey, 

CHANDLER F. Jarvis, 

Joun McCuttovucn, 

T. M. Litrarp, 

O. O. Ossorne. 


Mr. O’Nezi: I understand Mr. Thomas H. Finigan has a supplemental report, 
which will be received later on the program. 
Mr. O’Nem: The next in order is the 


Report of Committee on Local Bar - Associations 


To the Bar Association of the State of Kansas: 

Your committee on Local Bar Associations begs leave to report as follows: 

No meeting of the committee has been held but an attempt has been made through 
correspondence to gather together the ideas of the members of the committee together 
with those of a number of others who have been active in the successful conduct of 
the activities of local Bar associations. 

The members of the Bar Association know that in addition to the Bar Association 
of the State of Kansas, and in addition to the District Bar Associations known as the 
Northwest Kansas, the Southwest Kansas, and the Central Kansas Bar Associations, there 
exist a considerable number of judicial district Bar Associations and Bar Associations 
of a certain number of the counties of the State in the Eastern one-half of the State. 

Reference is made to the report of the committee on Local Bar Associations for 
1938-1939, printed at page 109 of the August, 1939, Journal of the Bar Association for 
detailed lists of such associations. 

For a detailed statement of the activities of the local Bar Association adjudged most 
worthy of emulation by the American Bar Association, reference is made to the activ- 
ities of the Bar Association of the City of Dallas, Texas. A book has been issued de- 
tailing those activities, and frequent references to it have been made in the Journal and 
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in the minutes of the meetings of the American Bar Association. A copy of this hand- 
some book of about two hundred and fifty pages detailing in full all of the many activities 
of the Dallas Bar Association was purchased for the State Bar Association and is at- 
tached to this report as an exhibit. It is for use by such officers of local Bar Associa- 
tions as care to borrow it, and parenthetically, return it. 

In general, your committee recommends that the State Bar Association encourage 
in every way practicable the organization and activity of local Bar Associations. We 
feel that every member of the Bar should belong to some local Association as well as 
to the State Bar Association. We also feel that the State Bar Association should do 
everything practicable within its power to assist local Bar Associations in certain forms 
of activity. In particular, we refer to the Law Institutes which have been so success- 
fully conducted under the committee of the State Bar Association this year, headed by 
John H. Hunt. It is such service to the members of the Bar and to the local Bar As- 
sociations which builds up and strengthens the State Bar Association. 

The committee believes that each local Bar Association should have at Jeast four 
meetings each year, one meeting to be the annual meeting at which officers should be 
elected, one meeting to be a Law Institute meeting (this, of course, is not practicable in 
some of the counties), and at least two social meetings. One social meeting might be a 
turkey shoot such as has been the practice in Shawnee County for many years, just be- 
fore Thanksgiving, and one might be a spring picnic which has been followed in a 
good many of the local Bar Associations for a long period of time. 

We further recommend that a new president be elected each year although a good 
secretary should be retained year after year. In our opinion it is not conducive to local 
Bar Association activities to have the Judge of the Judicial District hold office as presi- 
dent of the Bar Association during his judicial tenure as is the custom in various parts 
of the State. 

We call attention to the fact that in some of the larger cities, there have been fre- 
quent social gatherings of the Bar in the evening in which no business whatsoever was 
conducted and that in others, weekly or monthly luncheons have been conducted with 
success for considerable periods of time. 

In some communities a great deal of interest has been aroused among lawyers by 
consideration of minimum fees for certain types of legal services. There seems to be a 
wide difference of opinion among members of the Bar as to the advisability of minimum 
fees and as to the extent to which they are followed when adopted. 

We assume that it is not necessary to urge that meetings be held for the purpose of 
having memorials to deceased brethren. We urge that each local Bar Association make 
a determined effort to have upon the walls of the local court room the likenesses in some 
form or other of all of the judges of that judicial district since the organization of 
the district. It is apparent that in the last few years, more and more local Bar Associa- 
tions have adopted that policy. These likenesses sometimes consist of oil paintings, 
although usually only of enlarged photographs, some of which it must be confessed, are 
not particularly artistic or attractive. We strongly urge that there be affixed to each pho- 
tograph or each portrait a plate of some sort giving the name of the judge and the 
years of his judicial tenure. . 

We urge that careful records of all meetings be kept by the secretary, that all mem- 
orials to deceased members be collected by the secretary, and that the local Bar Associa- 
tion provide a special locked box or locked drawer in the office of the Clerk of the Dis- 
trict Court in which shall be kept and maintained all of the records of whatever sort 
of the Bar Association as far back as they are obtainable, including, of course, all of 
the memorials of the departed members as well as the minutes of the various meetings. 

In general, we urge upon the membership of this Association the encouragement of 
all things which may bring more closely together the members of our profession in the 
realization that they are brethren of an ancient, learned, and a noble profession, aad thar 
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in addition to their duties to the public, to the court, and to their clients, they have also 
common and mutual duties towards each other. 


Dated at Topeka, Kansas, May 24, 1940. 
Respectfully submitted, 


Tuomas Amory Legg, Chairman, 
Irvinc M. Pratt, 

Ratpw M. Hops, 

Drew Hartnett, 

BrewsTER BARTLETT, 

Craupe I. Depew, 

James A. Cassier. 


Mr. T. A. Lee: Mr. President; this Committee has four recommendations. I am 
not going to read the report of the Committee because you can all do that, if you care 
to do so, later on. 

First; your Committee recommends that the State Bar Association encourage in 
every way practicable the organization and activity of local bar associations. 

Second; that each local bar association should have at least four meetings each year. 

Third; that a new president should be elected each year—although a good secre- 
tary should be retained. In our opinion it is not conducive to local bar association activ- 
ities to have the Judge of the judicial district hold the position of president of the local 
bar association during his judicial tenure, as is the custom in many parts of the state. 

Fourth; we urge each local bar association to make an effort to place upon the 
walls of the court rooms in the various counties, likenesses of the judges of that district 
since its organization. While these likenesses sometimes consist of oil paintings, or merely 
an enlargement of a family photograph, we also urge that there be affixed to each photo- 
graph a plate giving the name of the judge and the years of his tenancy in office. In 
the last few years there has been a marked increase of effort along this line in many 
judicial districts, 

Fifth; we urge that careful records be kept by the secretary of all meetings; that 
memorials of all deceased members be prepared and preserved in a locked drawer or box 
in the office of the Clerk of the Court, in which shall also be placed all records of the 
local bar association as far back as obtainable, including, of course, minutes of meetings, 
memorials and all other matters of interest or information. 


In general we urge upon the membership of this Association the encouragement of 
all things which may bring the members of our profession more closely together and 
preserve a record of them, in the realization that they are brethren of an ancient, learned 
and noble profession; and that in addition to their duties to the public, the court and 
their clients, they have a common mutual obligation toward each other. I move the 
adoption of this report. 

Motion seconded, carried, and the report together with recommendations are de- 
clared adopted. 


Mr. O’Ner: We will now receive the 


Report of the Committee on the Selection of Fudges 


To the Bar Association of the State of Kansas: 

Your Committee reports that in March, 1940, after previous study and considerable 
correspondence a general meeting of the Committee was held at Wichita, Kansas, and 
the subject of selection of judges was reviewed and discussed. 

Se Yt was the concensus of opinion of the Committee that an improved method of 
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selecting judges should be recommended for adoption in the State of Kansas. No par- 
ticular objection is made at this time to the so-called “Georgia Plan” for the selection 
of judges which has previously been recommended to the Kansas Bar Association, (Re- 
port of Proceedings of the Kansas Bar Association 1934, pages 71-77). However, the 
Committee makes no specific recommendation at this time as to the particulars to be 
incorporated into the improved method for selecting judges, except to recommend that 
it incorporate generally a plan whereby the judge is appointed from a list of eligible 
lawyers. 

The Committee counsels mature deliberation, not only in the method to be recom- 
mended for adoption, but also suggests that this deliberation should be conducted in 
conjunction with representative citizens who are not members of the Bar. And in view 
of the fact that somewhat similar plans for improved methods in the selection of judges 
recently failed to pass at popular elections in both Ohio and Michigan, the Committee 
suggests that a considerable period of time be allotted in which to acquaint the lawyers 
generally, as well as the public, with the need for an improved method of selecting 
judges and in which to arouse in the Bar and the public the desire to pass the particu- 
lar type of improvement in the selection of judges which is ultimately chosen. 

The outcome of the popular vote in the State of Missouri in the general election, 
November 5, 1940, upon a proposed amendment to the State Constitution for an im- 
proved method in the selecting of judges will be of intense interest to this Association. 

Although it has been suggested to this Association (Report for 1934, supra, and 
following years) that an amendment of the State Constitution of Kansas will be neces- 
sary before any improved method of selecting judges can be adopted, this suggestion is 
now subject to further scrutiny. 

Your Committee concluded, and now recommends: 


I 


The formation of a state wide Institute composed of both laymen and lawyers to 
study, propose and publicize an improved method of Judicial Selection and Tenure. 
II. 
That the ensuing Committee on Selection of Judges continue the study of whether 
an improved method of selecting judges in Kansas can be adopted without a Constitu- 
tional amendment. 


III. 
That the State Bar Association, through its Committee on Selection of Judges, con- 
tinue its efforts for the adoption of an improved method for the selection of Judges in 


the State of Kansas. 
Respectfully submitted, 


Verne M. Laine, Chairman, Wichita, 
Epcar C. Bennett, Marysville, 

C. GLenn Morris, Topeka, 

Harry Warren, Ft. Scott, 

Georce Statiwitz, Wichita, 

Lioyp Morris, Oskaloosa, 

J. A. McDermorrt, Winfield, 
Georce F. Begzrey, Girard, 

Ear, W. Evans, Wichita. 


Mr. Laine: (After reading Report). It has been suggested to incorporate a plan 
whereby the judge is selected from a list of eligible lawyers, and this should be con- 
ducted by representative citizens who are not members of the Bar. 

Your Committee has included the following recommendations: First; The forma- 
tion of a state-wide institute composed of both laymen and lawyers, to study, propose 
and publicize an improved method of judicial selection and tenure. 
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Second; that the Committee continue the study of whether an improved method ot 
selection of Judges can be procured without the adoption of a constitutional amendment. 

Third; that the State Bar Association continue its efforts for the adoption of some 
improved method for the selection of judges. 

Mr. President: I move the adoption of the Report and the recommendations of your 
Committee. 

Motion is seconded, put, and the report and recommendations are declared adopted. 

(At this point, Vice-President Sheridan assumes the gavel.) 
Mr. SHermwan: We will now receive the 


Report of Committee on Public ‘Relations 


To the Bar Association of the State of Kansas: 

No meeting of the Committee has been held at the date of this report, April 22, 
1940, but an attempt to assemble the ideas of the members by correspondence has been 
made. 

In one instance the Committee has had complaint of unfavorable publicity through 
a weekly newspaper editorial, castigating lawyers generally for delays and high fees in 
construction of will cases. In the particular instance complained of, the Committee 
asked for and received a full and fair resume of the true facts from the trial judge. The 
case now is pending on appeal and, when the opinion of the Supreme Court is handed 
down, the Committee will take up the matter with the offending publisher in an effort 
to secure a merited retraction. 

The work of your Committee during the past year largely has been confined to 
the consideration of the mechanics of achieving the basic premises laid down by the 
report of the Committee to the 57th Annual Meeting last year. 

That report stressed the need of the Bar to provide routine legal service to the 
public at reasonable and established cost, and the need to advise the public of this serv- 
ice and the advantages to the public gained through availing itself of such service. 

Until the first phase is achieved, there is little need for the second. The first is 
possible only through an enlightened and co-operative local bar and will come as a 
direct result of well organized and active local groups within the respective cities and 
counties. Equitable fee schedules for routine services are valueless to a public relations 
program unless concurred in and used by a great majority of practising lawyers in the 
State. 

In all too few of our cities and counties, well integrated local bar associations meet 
regularly at stated times every month or on the regular motion days of the District 
Court. In these places local publicity programs could be maintained to acquaint the 
prospective clientele of the routine services offered. But the state as a whole is not yet 
ready for any widespread publicity program, and will not be ready until the majority of 
local bars are actively functioning. 

The work of the Committee on Legal Institutes during the past year has gone a 
long way toward bringing small groups of lawyers from given localities together for 
mutual benefit and we trust this Association will continue the work of that Committee. 

To take advantage of the favorable response to the Institutes, we recommend that 
the Committee on Local Bar Associations be instructed to undertake an intensive pro- 
gram of organization of the local bars and that sufficient funds for such promotion be 
provided in the annual budget. Strong and active local Bars everywhere throughout 
the State will tend to strengthen and increase the membership of this Association which, 
in turn, can aid the local Bars and the public and profession generally by the institution 
of an ambitious public relations program. 

We recommend that this Committee be continued and that it be directed to make 
further study of the mechanics and cost of public relations improvement, preparatory to 
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launching a comprehensive public relations program when all of the local Bars are or- 
ganized and functioning actively and smoothly. 


Respectfully submitted, 


L. H. Ruppentuar, Chairman, 
Oscar P. May, 

Dovcrias Hupson, 

Rosert T. Price, 

W. R. Wertz, 

R. L. Hamitton, 

R. C. Russgx1, 

S. E. Exsez, 

E. F. Beckner. 


Mr. Ruprentuat: I move that this report be submitted to the Executive Council, 
and be filed and printed in the Bar Journal. 
Motion seconded, put and carried. 


(President O’Neil resumes gavel.) 
Mr. O’Nei: The next is the 


Report of Committee on Taxation 


To The Executive Council and Members of the State Bar Association: 

Your Committee on Taxation was appointed during the month of July, 1939, and 
the names of the Committee appeared in the August Number of the Bar Journal. The 
Members of this Committee were scattered widely and have had no opportunity to meet 
and discuss questions concerning taxation. 

During the month of March, 1940, the Chairman of your Committee was advised 
of the procedure to be followed this year at the meeting of the State Bar Association, 
in relation to the reading of reports and the handling of the same, and on March 8, 
1940, your Chairman addressed a letter to all Members of his Committee, advising them 
of the procedure to be followed and asking for suggestions or recommendations as to a 
report to be filed. Five out of the ten Members reported, some offering suggestions, some 
having no suggestions or comments to make. 

Mr. Rolla W. Coleman of Olathe, Kansas, a member of this Committee and 
Chairman of the Committee on Assessment and Taxation of the State Senate, very kindly 
submitted to your Chairman a progress report published in September 1939, and a progress 
report of March 20, 1940, covering the action of the legislative council on ‘House Joint 
Resolution No. 8 of the 1939 Session of the Kansas Legislature, setting forth in detail 
the sub-committee’s work in connection with the above resolution, which provided as 
follows: 


“For the purpose of clarifying, revising and codifying the taxation laws of 
the state of Kansas, the legislative council shall make a study of the laws and 
constitutional provisions of the state of Kansas and of other states, and present 
a report to the governor of this state and the members of the legislature, containing 
recommendations as to constitutional amendments and changes in the statutes of 
the state which will provide a more uniform system) of taxation therein, a more 
economical and efficient administration thereof, and a more equitable division of 
the tax burden between classes of property and persons.” 


Owing to the fact that the Legislature has seen fit to provide for the clarifying, re- 
vising and codifying of the taxation laws, making an appropriation therefor and empow- 
ering their Committee to make a study of all the laws of this State, as well as of other 
states, it seems that the action of your Committee this year should be to endorse the 
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action of the Legislature in the steps it has taken, and, if called upon, to in every way 
assist in carrying out the intention of the resolution. It is evident to your Com- 
mittee that the trained personnel of the sub-committee on Assessment and Taxation is 
far more capable of making an intelligent and exhaustive report on the conditions of 
taxes in the state of Kansas than your annually appointed state Bar Committee, but it 
is the expressed opinion and desire of each member of this Committee that in carrying 
out the resolution of the Legislature the Committee on Assessment and Taxation keep 
in mind that this State Bar Committee recommends that no provisions be made to take 
from the Counties their home rule, insofar as assessment and taxation is concerned, and 
further that any system of taxation be not an additional or new tax, but some definite 
policy established of reducing the tax burden, as has been mentioned by Mr. Coleman 
in his report. 

We commend the action and work of the Legislature in its desire to clarify the 
tax situation in Kansas, and in conclusion, as is so ably stated in Mr. Coleman’s report, 
the problem of taxation has plagued the human race since Neanderthal man was re- 
quired to bring a part of his kill to replenish the tribal pot. It is an age-old and hither. 
to unsolvable problem and not being supermen, we will not solve the problem, but 
will take refuge in the knowledge that, like the mathematician’s trisection of the angle, 
there is no solution. Tax laws are responsible for the manner of the distribution of 
the tax burden, but the people alone are responsible for the amount of taxes in the 
aggregate. If possible the tax burden should be reduced on the one who has been 
paying more than his share, but likewise should be raised on the one who has been 
paying less than his share or has escaped entirely. 

With these suggestions this report is presented. 


Ermer E. Euwer, Goodland, Chairman 
Rotta W. Coreman, Olathe 

J. Grenn Locan, Topeka 

Kart Mitrer, Dodge City 

Lawrence CurFMaNn, Wichita 

O. A. Devaney, Jr., Troy 

Joun Potucex, Wellington 

Wa ter Means, Hiawatha 

Lester LutrHer, Cimarron 

Exuts Bever, Wichita. 


Mx. E. E. Euwer: The last legislature passed a resolution submitting to the Legis- 
lative Council that a committee be appointed to study the question of taxation and submit 
their findings to the legislature. This committee has spent a great deal of time preparing 
that recommendation, and we think they are far better qualified than we, to do so. 
For that reason, your Committee on Taxation has no further report to present at this time. 

Mr. O’Nei: The next is the 


Report of Committee on Specialized Advice or 
Experienced Lawyers’ Service 


To the Bar Association of the State of Kansas: 

Your committee has encountered a number of troublesome problems as it con- 
sidered its duties. It has approached the subject with a view that in this field there 
is a road to bettering the lawyer’s standing in the community, his income and his op- 
portunity to serve. 

There is legal work in several communities in our state which the ordinary lawyer 
therein engaged in the general practice will not accept because it involves familiarity 
with law and procedure in a specialized field, which business the practitioner appreciates 
is non-repeat in character. Not enough in quantity to justify the expense and time for 
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paration to handle efficiently and therefore, the average lawyer has merely recom- 
mended that his client place the matter in the hands of some attorney who specializes 
in this particular line of work, with the result that in many cases, our fellow members 
in the profession at Washington, D.C., have enjoyed practice from clients: who reside 
in Kansas, on business which originated in Kansas, and which, if a plan for specialized 
advice or experienced lawyer service can be devised can be retained by the profession here. 

The first and essential mark of our profession is that it provide a needed service 
for our communities. We assert that there are members of our Bar who are competent 
through experience in some particular case to give specialized advice to a fellow mem- 
ber of the bar on a like matter. This particular case furnished the experience and the 
knowledge for other cases, but will never be of use again, unless some plan can be 
devised so it can be used. 

Other professions have their specialists, or experts where the members of the pro- 
fession take their acute and emergency patients, but further study must be made so as 
to devise a plan appropriate to our profession. 

Owing to the fact your committee is of the opinion that further study and con- 
sideration is necessary before making recommendations for action by the State Bar 
Association, it suggests the further continuance of a committee on specialized advice or 
experienced lawyer service for this purpose. 


Respectfully submitted, 
Datitas W. Knapp, Chairman. 


There being no recommendations with this Report, it will be considered adopted, 
and filed and published. 

Mr. O’Net: The next is the Report of Committee on Legal Institutes by Mr. John 
H. Hunt: 


Report of Committee on Legal Institutes 


The Committee on Legal Institutes recommends to the Bar Association of the 
State of Kansas, the following resolutions: 

1. Be it Resolved, That the legal institute program and the Committee on Legal 
Institutes of the Bar Association of the State of Kansas be continued; 

2. Resolved, That the Committee on Legal Institutes continue to send notices to 
each lawyer within the district covered by each legal institute, at the expense of the 
State Bar Association; 

3. Resolved, That the State Bar Association through its Committee on Legal In- 
stitutes and at its expense, whenever feasible, mimeograph outlines of all talks given 
on the legal institute program, together with authorities as submitted by the speakers, 
and distribute such outlines to each lawyer attending any legal institute where such 
talk is given; 

4. Resolved, That the Committee on Legal Institutes be authorized to exchange 
nan with the Kansas Medical Society, for legal institute purposes, on medico-legal 
subjects; 

5. Resolved, That the Committee on Legal Institutes be authorized to place such 
non-lawyer speakers on the legal institute program as can be obtained} without cost, 
other than actual traveling expenses, and who the Committee believes would be in- 
teresting to the practicing lawyers by reason of the quasi-legal subjects upon which they 
would speak; 

6. Resolved, That the Journal of the Bar Association of the State of Kansas re- 
frain from printing any of the talks given or available to be given on the legal institute 
program until after the legal institute program of the Bar Association of the State of 
Kansas for that particular year has been completed. And, be it further 

7. Resolved, That the Executive Council is hereby directed to appropriate and 
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set aside so much money as shall be necessary to carry out the legal institute program 
of the Bar Association of the State of Kansas. 


REPORT 
The Committee on Legal Institutes submits the following report as of April 20, 1940: 


In accordance with the recommendations of the Committee on Legal Clinics adopted 
by the Bar Association of the State of Kansas at its annual meeting in Topeka in May, 
1939, immediately upon the appointment of this Committee a meeting was held to 
plan a legal institute program for the State of Kansas for the year 1939-40. At that 
meeting, afrangements were made for the selection of speakers available for legal in- 
stitutes throughout the State. As a result, twenty-seven persons agreed to speak at such 
institutes on as many different subjects. As soon as this program had been established, 
your Committee proceeded with the promotion of legal institutes throughout the State. 


The first legal institute was held on November 11, 1939, and since that time, to 
the date of this report, thirteen institutes have been held in the State of Kansas in the 
following places and on the following dates: 


Clay Center II-11-39 
Hutchinson 11-15-39 
11-22-39 
12- 4-39 
12-30-39 


In addition to these, five institutes are definitely scheduled at the following places 
and on the following dates: 


Concordia 


Arkansas City 
Coffeyville 


_ An institute will probably be held in Chanute prior to the meeting of the Bar As- 
sociation of the State of Kansas on May 24, 1940, and one also in Wichita at the meet- 
ing of the County Attorneys of the State of Kansas. 


Since November, 1939, at least eighteen legal institutes will have been held up 
to the time of the annual meeting of the Bar Association of the State of Kansas in 
May, 1940, or an average of approximately two and one-half institutes a month. 


In addition to the institutes mentioned above, your Committee has been advised 
that speakers on the legal institute program have talked to local bar associations in 
several instances, although no formal report of those meetings has been given to your 
Committee. The Reno County Bar Association has used three of the speakers at three 
different meetings, at each of which about fifty members of the Bar attended. The 
Jackson County Bar Association has had a meeting at which two of the legal institute 
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speakers appeared. At that mecting about twenty-five attended. Probably there are other 
instances of this kind which have not come to the attention of your Committee. 

At the thirteen legal institutes already held, 895 lawyers attended, representing 
more than sixty counties in the State. A conservative estimate of the attendance at 
the five institutes definitely scheduled, but not yet held, will bring the total attendance 
to approximately 1,270 and will increase the number of counties represented to seventy- 
five or more. Without allowance being made for the fact that some of the lawyers 
have attended more than one institute, these statistics show that over half of the law- 
yers in Kansas have attended legal institutes during the last year and that three-fourths 
of the counties in Kansas have been represented. 

During a large part of the period when legal institutes were held inclement weather 
prevailed, which undoubtedly reduced attendance of lawyers at such institutes. The 
largest attendance at any institute held in Kansas was at Wichita, with 165 present; 
the smallest at Junction City, with sixteen lawyers present. The explanation for this 
small attendance is that the highest temperature during the day of that meeting was 
eight degrees below zero, all north and south roads to Junction City were completely 
blocked, and the east and west roads were practically impassable. 

In nearly every instance, there has been an attendance of from two to three times 
the lawyer population of the county in which the institute was held. 

Throughout the year your Committee has mailed, at the expense of the Bar As- 
sociation of the State of Kansas, notices of each institute to each practicing lawyer 
within the territory served by the institute, and your Committee has cooperated as 
fully as it was able with the local committees in the holding of the various institutes. 
Your Committee has sent out more than 6,000 pieces of mail. The expense of the legal 
institute program to the Bar Association of the State of Kansas to date, which includes 
not only the thirteen institutes already held, but also four of the five additional ones 
definitely scheduled, amounts to $247.49. Almost all of this expense has been postage, 
stationery and mimeographing. 

Your Committee wishes to extend its gratitude and thanks to the speakers on the 
legal institute program and to the lawyers and local bar associations throughout the 
State who have contributed so much to such success as the legal institute program 
of the Bar Association of the State of Kansas has attained, by their cooperation with 
your Committee in the holding of the various institutes. 


Respectfully submitted, 


Joun H. Hunt, Chairman 
W. E. STaNnLey 

O. G. UnpERwoop 

Roy C. Davis 

Ratew M. Hope 

James M. Scorr 

Crayton FiLoop 

C. R. Hotianp 

GerorcrE B. Powers 


Mr. President, I move the adoption of the report and recommendations as read. 

Motion seconded, put, and report and recommendations are declared adopted. 

Mr. O’Net: I wish to compliment Mr. Hunt on the unusual work of this com- 
mittee. I had the good fortune to be in contact with a good part of the work, and I 
want to say that this is one of the finest committees we have had. I remember the 
meeting at Paola, when they showed up with the thermometer at eight below. We went 
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ahead and hada fine meeting. This work is of great value to the Association, and Mr, 
Hunt is to be complimented on the ability he has displayed in connection with it. 
Mr. O’Nzt:. The next in order is the 


Report of Nominating Committee 


Mr. James A. ALLEN: Mr. President, Your Nominating Committee reports that 
we recommend the election of the following officers of the Bar Association of the State 
of Kansas, for the ensuing year: 


President W. E. Stanley 
President-elect Bernard L. Sheridan 
Vice President Charles D. Welch 
Secretary-Treasurer Robert M. Clark 


Members of Executive Council: 


First District Thomas Amory Lee 
Third District Dallas W. Knapp 
eis ih dc tg J. G. Somers 
Seventh District Warren H. White 
Delegate to American Bar Association Albert Faulconer 


Mr. President, I move the adoption of the report. 
Motion is seconded, and the report of Nominating Committee is adopted; and the 
members declared elected to the respective offices named in the report, by acclamation. 
WHEREUPON, the President declared the meeting adjourned to 9:00 a.m., Satur- 
day, May 25, 1940. 
FORENOON SESSION, MAY 25, 1940 


Meeting called to order by President O’Neil at 9:30 a.m., Saturday, May 25, 1940. 
Mr. O’Net: The first is the 


Report of Committee on Professional Ethics 


Mr. E. E. Sreerman: Mr. President, and members of the Kansas Bar Association; 
the Report of the Committee on professional ethics is more or less confidential in its 
nature, and the reading of it may perhaps be omitted at this time. There have been two 
disbarments during the year, and there is no action to be taken on the Report. 

To the State Bar Association of the State of Kansas: 

Your Committee on Professional Ethics begs leave to report as follows: 

The work of this Committee has been carried forward along the same lines as it 
has in the past, and the Committee has given consideration to twenty-eight complaints 
against attorneys of this Association or attorneys admitted to the practice of law in the 
State of Kansas, these complaints having been made by associations, persons and at- 
torneys, both from without and within this state. 

All of these complaints have been assigned to and investigated by a member of this 
Committee, or are in the process of investigation at this time, and of those which have 
been completed and reports made, thirteen were dismissed, not being meritorious in 
the opinion of the member of the Committee making the investigation and in the 
opinion of the Committee. 

In several instances, complaints were dismissed after the attorney had paid over or 
made restitution of funds which had come into his hands in the collection of accounts, 
money paid on judgments or in the settlement of estates. 

In one instance, complaint was made as to an excessive charge in fees. This was 
satisfactorily adjusted, restitution made and the complaint dismissed. 

Five recommendations have been made to the State Bar Board of Law Examiners 
for the Board’s consideration and action, and one case in disbarment is now pending 
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in the Supreme Court. There is one other complaint under investigation concerning 
grevious matters which undoubtedly will result in a recommendation to the Bar Board. 

In addition to the work summarized above, the Committee has been of service to 
Federal Agencies and Bureaus and to The National Conference of Bar Examiners in 
that before any attorney admitted to the practice of law in the State of Kansas is ad- 
mitted to practice before any. governmental agency or bureau or before he is admitted to 
practice in another state, a report as to the attorney’s past professional record is made 
by the Chairman of this Committee to the examining officer or board. During this past 
year, the Committee has made reports on thirty-three attorneys. 


Respectfully submitted, 


Everett E. SreermMan, Chairman 
TinKHAM VEALE 
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James L. Garey 














STEADMAN BALL L. J. Bonp 

E. S. McAnany LaRue Royce 
Crarence M. Gorritt Max Jones 
Watrter B. Patrerson J. H. Jenson 
Ray Letron Cuas. VANCE 
Harry O. JANIcKE C. C. Witson 
B. M. DunHam Max Wyman 
Roscoz Graves W. A. Kanrs 
Roscoz Kinc L. A. McNatiey 
Ray Prerson 







Mr. O’Net: The next in order is the 





Report of Committee on -4Annotations and 
Restatement of the Law 


Mr. W. D. Jocrems: (Reads report and moves its adoption.) 
To the Bar Association of the State of Kansas: 

Your Committee on Annotations and Restatement reports that annotations of the 
Kansas decisions on the subjects of “Agency” and “Trusts” have been completed and 
published. These have been sent to all members of the bar who have purchased the 
Restatement of the Law covering those subjects. 

At the present time, annotations on the following subjects are in preparation: “Con- 
flict of Laws” under supervision of Professor W. J. Brockelbank of K.U.; “Torts” under 
supervision of Dean F. J. Moreau; “Property” under supervision of Professor Kenneth W. 
Wagner at Washburn Law School; “Restitution” under the supervision of Professor 
Edward B. Osborne of Washburn; and “Contracts” under the supervision of Professor 
A. M. Hambleton of Washburn Law School. 

These annotations are being worked out in detail by law students in the respective 
schools under supervision of the gentlemen above named. This is the method which 
was followed in the preparation of the annotations which have been published. 

The students who are engaged in this work are being aided by the Federal NYA. 
It has been found in some instances that these students continue in law school and are 
engaged in this work at the time they reach the age of twenty-five. At that time, under 
the Federal Law, the NYA cuts off its assistance. It has been found that in many in- 
stances it is desirable to retain these students in the work of preparation of the annota- 
tions after they have reached the age of twenty-five. In order to provide means whereby 
such students after attaining the age of twenty-five may be retained in this work, your 
Committee, in conjunction with the Executive Council of the Bar Association, has given 
the matter a great deal of consideration during the past year. Through the approval of 
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the Executive Council some aid has been extended and in all, there has been paid by 
the Association to such students and to students not receiving NYA aid a considerable 
sum as shown by the treasurer’s report. 

After giving the matter careful consideration at a recent meeting, the Executive 
Council decided that for the school year 1940 and 1941, the sum of $300 should be 
allotted to Kansas University and a like sum to Washburn Law School; and that the 
sums so allotted be used to aid students working on the annotations on one subject 
at each of the schools, viz: “Property” at Washburn and “Conflicts” at Kansas Uni- 
versity. 

Your Committee believes that these annotations are being worked out in a manner 
which will be of great advantage and service to the members of the Bar in making 
the annotations more usable, and feel that the amounts suggested by the Executive 
Council should be paid to each of these schools to aid in that work. If this plan is 
continued, we believe that the annotations of the various subjects covered by the Re- 
statement of the Law will be completed in a satisfactory manner. 

Your Committee desires to express its thanks and appreciation for the careful and 
painstaking work which has been done by Dean F. J. Moreau, Professor W, J. Brockel- 
bank, Professor P. W. Viesselman, all of Kansas University; and Professor Kenneth W. 
Wagner, Professor Edward D. Osborne, and Professor A. M. Hambleton, all of Wash- 
burn Law School. We also wish to extend our thanks and appreciation to Dean Lester 
W. Feezer of Washburn Law School and Dean F. J. Moreau of Kansas University for 
the time and attention they have given to this work and the assistance they have given 
this Committee in getting a definite plan adopted. 

Your Committee respectfully recommends that for the purpose above indicated, 
for the School Year 1940-41 the sum of $300 be paid to Kansas University and the 
sum of $300 to Washburn Law School. 

Respectfully submitted, 


W. D. Joctems, Chairman, 
Howarp A. Jones 

P. W. VressELMAN 
Rosszau A. Burcu 

Max Wyman 

James B. McKay 

J. H. WENnvorFF 

C. J. Tayzor. 


Mr. Morzau: That part of the report that indicates the appropriation of $300.00 
for the use of the University of Kansas; it seems to me it calls for the application of 
that amount on the restatement and annotations on the “Conflict of Laws.” The fact of 
the matter is that the annotations for “Conflicts” are just about completed, and will 
go to the press about the middle of June. That being completed I would like to 
have the amount remaining used in the annotation of the Restatement of the Law of 
Torts. One man is working on that now. 

Mr. O’Net: I was going to inquire what subject you desired. You move to make 
that amount applicable to the Restatement of the Law of Torts, as an} amendment to 
the Report? 

Mr. Morzau: Yes. (Motion seconded.) 

Mr. Strong: I want to inquire whether it may be true at Washburn—that the ap- 
propriation to specific subject might cause embarrassment there. 

Voice: I think the amendment should be that it is to be apportioned by the Execu- 
tive Council. (Amendment is seconded, put, and adopted.) 
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Mr. O’Net: It is understood that this money will be paid directly to the Deans 
of the respective law schools, and they can handle its distribution as they see fit. 
Mr. O’NeiL: The next in order is the 


Report of Committee on -Administrative Law and 
Fudicial Administration 


To the Bar Association of the State of Kansas: 

Your Committee on Administrative Law and Judicial Administration submits 
the following report: 

At the 1939 convention the Association adopted the report made by the Committee 
on Administrative Law and Judicial Administration and adopted two resolutions at 
that time recommended by the committee: 

Administrative Law: 

For some time past the American Bar Association has interested itself in the ques- 
tion of administrative law and was instrumental in preparing and having introduced 
in the Congress of the United States companion bills: H.R. 4236 and S. 915. As set 
out in the committee’s report of last year it has been felt that much injustice has re- 
sulted from the failure on the part of administrative bodies to adopt definite rules of 
practice and procedure prior to the hearing, and thereafter the inability of interested 
parties to secure a court review of rules and regulations promulgated by the various 
committees, boards, commissions and other administrative bodies. It was to correct 
those evils that these bills were introduced in the congress. 

One of the resolutions adopted by this Association at the 1939 convention is as 
follows: 


“BE IT RESOLVED that The State Bar Association of Kansas hereby en- 
dorses H.R. 4236 and S. 915, companion bills now pending in Congress, known 
as The American Bar Association Administrative Law Bill, and the Senators and 
Congressmen hereby are requested to support said bills. 

“BE IT FURTHER RESOLVED that the essential principles which are in- 
volved in H.R. 4236 and S. 915 should be applied, so far as possible, to administra- 
tive boards and commissions created and operating under the laws of the State 
of Kansas. These principles so endorsed are as follows: 

“1, The general rules and regulations of procedure applicable to all hearings 
should be adopted, promulgated and published by each board and commission. 

“2. Any interested party should have the right to question any rule or regula- 
tion so promulgated, upon the ground that it violates the federal or state Consti- 
tutions, or is arbitrary and unreasonable. 

“3. Any party interested in a controversy before such board or commission 
should have the right to a public hearing with privilege of counsel, the right to 
produce testimony and to examine and cross-examine witnesses.” 


Up to this time the bill has received the approval of seventeen state bar associations, 
including Kansas, and nine local bar associations comprising the larger cities of the 
United States. It has also received the approval of the National Association of Women 
Lawyers and of the American Federation of Labor. 

This bill passed the senate unanimously but immediately thereafter a motion was 
entered to reconsider which prevented the bill from being messaged to the house. 

The sponsor of the bill died, and the result has been that the bill was placed back 
on the senate calendar. The Federal Bar Association and the National Lawyers’ Guild 
have opposed the bill. 

The April, 1940, number of the American Bar Association Journal carries a scath- 
ing and “view with alarm” denouncement of the bill by the Honorable Emanuel Celler, 
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New York, ranking Democratic member of the Committee on Judiciary of the House 
of Representatives. 

The American Bar Association is urging lawyers, business men and laboring men 
in the respective states to request of their senators and congressmen that they demand 
immediate action on the bill. 

Judicial Administration: 

In respect to the question of judicial administration the report made last year by 
the committee commented on the act of congress by which the procedural portions of 
the Judicial Code were repealed and the Supreme Court was empowered to adopt rules 
of civil procedure for the district courts of the United States, compared those rules with 
the Kansas Code of Civil Procedure and recommended that a similar plan be adopted 
in the state. As a result of that report a second resolution was adopted by the Associ- 
ation which is as follows: 


“BE IT RESOLVED that The Kansas State Bar Association is gratified with 
the Act of Congress empowering the Supreme Court to promulgate rules of prac- 
tice and repealing those portions of the Judicial Code annulled by such rules, and 
with the adoption and promulgation of such rules by the Supreme Court. 


“BE IT FURTHER RESOLVED, that it is desirable that such action be taken 
by the legislature of the State of Kansas as may bring about the adoption and pro- 
mulgation of rules of practice and procedure by the Supreme Court of the State of 
Kansas in order that a desirable conformity between the state and federal prac- 
tice may be attained.” 


Although the present Kansas Code of Civil Procedure, adopted in 1909, contains 
the provision that the judges of the Supreme Court might make and amend from 
time to time such further rules for the regulation of procedure in the Supreme Court 
and inferior courts consistent with the code as they deemed proper—(§60-3825, G. S. 
Kansas, 1935) the substance of that provision appears in the General Statutes of 1868, 
and it is interesting to note that at least as early as 1903 the judges of the Supreme 
Court adopted rules relating to appellate procedure and at this time nineteen such rules 
are in effect and are printed in the statute book (§60-3826); and that commencing as 
early as 1929 the judges of the Supreme Court adopted rules relating to procedure of 
district courts and at this time thirteen such rules are in effect and are printed in the 
statute book—(§60-3827). Much effort has been expended and many pages have been 
written on the proposition that procedure ought to be regulated by rule of court rather 
than by statute. 

In respect to both of these subjects—administrative law and judicial administra- 
tion—the Association has taken the definite positions as expressed in its resolutions. 
Your committee is of the opinion that the reforms embodied in such resolutions are of 
paramount importance, and that the efforts of this Association should be directed toward 
their enactment. Your committee is further of the opinion that no additional changes 
in these two fields should be urged by the Association at the present time. 


Respectfully submitted, 


Rosert L. Wess, Chairman, 
E. E. Buincoz 

E. E. Peproya 

Ep T. Hackney 

James B. McKay 

E. H. Hampton 

Craupe E. CHALFANT 
Gerorce F, Brgzizy 

Joun P. Davis. 
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Mr. O’Net: The Report is in the usual form, without recommendations. If there 
are no objections it will be accepted and filed. The next is the 


Report of Committee on Standards for Title Opinions 


This Committee is one of the new committees of the State Bar Association, func- 
tioning for the first time this year. Such committees have been appointed by other 
state bar associations and also by local associations, in an effort to set up standards to 
govern, so far as possible, the formulating of title opinions to real estate. 

Frequently an examiner makes requirements, not because he believes they seriously 
affect the title, but because he does not wish some future examiner to set them out 
and cause his client the trouble and expense of meeting them. If attorneys can agree 
among themselves on what shall be considered mere irregularities and on what shall 
be considered defects in a title, and upon what requirements are necessary to show a 
good and merchantable title, such an agreement should work for harmony and cordial 
relations between title examiners and the general public. 

The Committee believes that title examiners are reasonably well informed and 
reasonably prudent in making title requirements and that workable standards can be 
set up and used in the examination of abstracts of title. However, in order! for such 
standards to be effective, all attorneys must be governed by them. The aim of this Com- 
mittee is to set up some standards for title examinations and to initiate the work with 
the hope that future committees will carry it forward. In order to set up the standards 
hereafter referred to, the Committee has considered certain questions taken from the 
experience of its members; not hypothetical ones, but ones coming almost daily to the 
desks of title examiners. These have been submitted to the members of the Committee 
for criticism and comment. The following is the Committee’s opinion and recommenda- 
tions on certain of the questions submitted, upon which the Committee had time to 
make investigation and to prepare recommendations: 


I. 

As you all know, a new probate code went into effect July 1, 1939. Section 226 
of this code has raised a world of discussion among title examiners. The section pro- 
vides that if an owner of real estate has been dead for more than one year and his 
estate has not been administered, or if no determination of heirship has been made in 
an administration, then application may be made to the proper probate court, and the 
court upon such application shall assign the real estate to the persons entitled thereto. 
Some attorneys have construed this to affect titles on which the statutory time for ad- 
ministration had fully expired prior to July 1, 1939; others have declared the statute 
could not be retroactive; and still others have adopted a middle ground. Your Com- 
mittee believes if a title were good on the showing made on the abstract June 30, 1939, 
then such title cannot be questioned after July 1, 1939, and makes the following recom- 
mendations on Section 226: 

(a) When a person owning an interest in real estate has been dead for more than 
one year prior to July 1, 1939, and his estate has not been probated, but there is on file 
in the office of the Register of Deeds of the county in which the real estate is situated, 
an affidavit giving all the facts necessary to prove heirship, such affidavit shall be con- 
sidered a sufficient showing of heirship and the respective interests of the heirs in the 
real estate. 

(b) When a person owning an interest in real estate has been dead for more than 
one year prior to July 1, 1939, and his estate has not been administered and title to the 
real estate has passed from his heirs, a duly executed affidavit showing all the essential 
facts regarding heirship and payment of debts and the devolution of title, attached to 
the abstract, shall be considered sufficient, but a requirement shall be made that such 
affidavit be recorded in order to preserve the facts stated therein, and that the original 
affidavit be reattached to the abstract. 
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(c) If title to decedent’s real estate is still in his heirs at law or any one of them, 
and no administration has been had in his estate, death occurring a sufficient length 
of time prior to July 1, 1939, so creditors may not ask for administration, and the only 
showing of heirship is by affidavit, in a sale of the real estate, require that Section 226 
of the Code be followed. 

(d) If title to decedent’s real estate is still in his heirs at law and no administra- 
tion has been had and his death occurred a sufficient length of time prior to July 1, 
1939, So creditors may not ask for administration, accept the affidavits of heirship upon 
which an original mortgage was passed for extensions or renewals of such mortgage, 
but require that such affidavits be recorded. 

(e) If an estate has been administered and closed prior to July 1, 1939, but without 
a finding of heirship by the court, and the real estate has passed from the heirs, accept 
the title on proper affidavits of heirship, whether executed and recorded prior or sub- 
sequent to July 1, 1939. 

(f) If an estate has been administered and closed prior to July 1, 1939, and the 
court has made a finding of heirship, if the journal entry and the application for ad- 
ministration show the essential facts of heirship required in a properly drawn affidavit 
of heirship, accept the finding of the court. Otherwise, require am affidavit of heir- 
ship in addition to such finding. 

(g) When it is deemed necessary to determine heirship and assign interests under 
Section 226, and the real estate comes through more than one unprobated estate, use 
one proceeding for the purpose of determining heirship and assigning interests. 

(h) If land were partitioned and sold prior to July 1, 1939, and there are no pend- 
ing probate proceedings or a chance of proceedings being started by creditors, accept 
the partition suit, on proper affidavits of heirship, duly recorded. 

If partition suit is had after July 1, 1939, do not accept the title unless the estate 
of the former owner is shown to be administered and closed or that death occurred 
more than one year prior to the bringing of said partition suit, and ‘in the latter case 
obtain a determination of heirship under Section 226 of the Code. 

(i) In probate proceedings under the new Code, require that the petition for the 
appointment of an administrator, the petition and order under Section 223 (final settle- 
ment), the proceedings under Section 225 (hearing and final decree), and the proceed- 
ings under Section 226, follow the accepted form of an affidavit of heirship, properly 
drawn. 

II. 

Do not accept title to real estate under Section 222 of the Code (partial distribu- 
tion) where an administration is necessary until the court makes its order showing all 
claims filed and allowed have been settled and paid and the time has expired for filing 
other claims. 

Ii. 

When title comes through a foreign will, require its admission under Section 205 
of the Code, and also require a sufficient transcript of the proceedings in the foreign 
jurisdiction to show from the inventory whether the estate is liable for a state inheritance 
or federal estates tax, and show in this transcript the journal entry of final settle- 
ment. If the decedent left a surviving spouse, it should also be shown whether such 
spouse elected to take under the will or under the law of the state in which original 
proceedings are had. - 


Section 46 of the new Probate Code provides that if, after making a will, the 
testator married and had a child by birth or adoption, the will is revoked. 'This re- 
peals old Section 22-240, Gen. Statutes of 1935, which provides that if a testator has 
no child at the time of making the will and should afterwards have a living child, 
the will is revoked unless some provision is made therein for such child; and also re- 
peals Sec. 22-243 which deals with absent or pretermitted children. 

Your Committee recommends that a new section be added to the Code to take 
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care of after-born children and adopted children when the testator is already married at 
the time of making his will, to read as follows: 


“If any child of the testator, including a posthumous child, born after the 
making of a will, or a child adopted by said testator after the making of such 
will, has no provision made for him by the testator by will or otherwise, he shall 
take the same share that he would have taken if the testator had died intestate, 
unless it appears that such omission was intentional and not occasioned by acci- 
dent or mistake.” 

V. 

Section 200 of the Probate Code provides that on the hearing of a petition to 
probate a will at least two of the subscribing witnesses, if within the state and com- 
petent to testify, shall be examined; otherwise the testimony of other witnesses may 
be admitted to prove the capacity of the testator and the due execution of the will, 
and as such evidence may admit proof of the handwriting of the testator and of the sub- 
scribing witnesses. 

What “other witnesses” are to be examined? 

The Committee recommends that Sub-section 3 of Section 18 be applied when the 
witnesses to the will are without the jurisdiction of the court; and that commissions 
be issued as heretofore for the proof of due execution; that other testimony be not 
taken unless all witnesses to the will are dead, incompetent, or their whereabouts are 
absolutely unknown. 

VI. 

Section 259 of the Probate Code provides that notice and hearing of the petition to 
sell, lease or mortgage be given and that it be given under Section 185. The question 
has been asked whether the notice should contain a full description of the property to 
be sold, leased or mortgaged. 

The Committee recommends that a full description of the property be used when 
it is practical to do so; and if this is not practical that the notice shall show the govern- 
ment or city subdivision in which the real estate is situated, and refer to the petition 
for a fuller description; in other words that the notice shall contain a sufficient descrip- 
tion to identify the property. 

VII. 

A deed is made by a non-resident of the state and his marital status is not shown. 
Should this be taken? 

The Committee recommends that the deed be accepted on affidavits of possession 
if it has been executed and recorded for a sufficient length of time so there is no 
danger of a spouse’s claiming an interest im the property. If not so executed and 
recorded, that affidavits be obtained showing the spouse not executing the deed was 
not, when the deed was executed and had not been, a resident of Kansas; and if this 
cannot be had, that the title be quieted. 


Vill. 

Is a deed made by a receiver and the officers of the corporation, which recites the 
order of the court authorizing such deed, sufficient without requiring the proceedings 
on which it is based to be shown? 

The Committee recommends that such a deed be not accepted without a sufficient 
abstract of the proceedings in the receivership to show the appointment of the receiver, 
that he is still acting, and the petition for sale and order of the court authorizing the 
sale. 

IX. 

What about a deed executed to Jennie Jones, and the property conveyed later by 
Jennie Smith, with a recital in the deed that she was formerly Jennie Jones? Should 
further proof of identity be required? 

The Committee recommends that if the body of the deed and the acknowledg- 
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ment both contain the recital, accept the deed, as the statement has been made both 
by the grantor and the notary. Otherwise, require additional proof. 


X. 

A deed is executed to John Jones, Trustee, and the abstract shows a deed from 
him as Trustee, in which deed the wife does not join. What requirements? 

First, require a full copy of the deed to the trustee and then ask for a showing 
of anything of record revealing the nature of the trust. If no showing can be obtained 
as to the nature of the trust, require a deed from the trustee and his wife, under the 
opinion in Boyer v. Sims, 61 Kan. 593; Webb v. Rockefeller, 66 Kan. 160; and Brown 
v. Parmalee, 130 Kan. 165, which cases hold that if a deed is made to a trustee, his 
heirs and assigns, he can convey unless the instrument contains a limitation on his 
power to convey. 

XI. 

Under the new Corporation Code, who has authority to execute conveyances, etc.? 
Section 67-318, relating to corporation releases and assignments of mortgages, was not 
repealed and is therefore still in effect. 

The Committee recommends that corporation conveyances be executed by the 
officers as heretofore, but that there be shown a resolution of the board of directors or 
a by-law of the corporation authorizing such officers to act. 


XII. 

A mortgage or the title obtained under it, runs to the Land Bank Commissioner 
acting pursuant to acts of Congress therein stated, and his successors and assigns. Can 
the mortgage be released or assigned or title conveyed by the Land Bank Commissioner 
then in office? What steps are necessary to identify the signer? Can the Federal Land 
Bank be delegated power to act? Is the title a fee simple one? The Federal Farm 
Loan Act purports to assign by operation of law all Commissioner mortgages to the 
Federal Farm Mortgage Corporation. Does this eliminate the Land Bank Commis- 
sioner from the title? Is release from the Federal Land Bank under its own seal 
sufficient? 

The Committee recommends in a foreclosure suit that the Land Bank Commis- 
sioner be made a party; but that the identity of the signers of the instruments require 
no investigation; and that title from the Federal Land Bank under power of attorney 
be accepted with showing of its authority to act. 


XII. 

What about title from the Home Owners Loan Corporation? 

Require in each instance a recorded showing of the resolution of the Board of 
Directors authorizing certain persons to convey, and accept title from the ones the 
regional office recognizes as having the right to convey. (The Omaha office has said 
that % Regional Director and the Regional Treasurer should execute deeds to Kansas 
lands). 

; XIV. 

Shall the examiner accept title under a tax deed? 

The Committee recommends that such deed be accepted if it is a sheriff’s deed ob- 
tained under Article 28 of G.S. of Kansas, 1935, Foreclosure and Sale by the County. 
If the ordinary tax deed, do not accept the title unless it is quieted. 


XV. 

In what circumstances should validating statutes be accepted? 

There has been a great difference of opinion among lawyers as to whether these 
acts shall be accepted at all or whether they shall be considered as applying to instru- 
ments of record for a specified period prior to the effective date of the act, or whether 
they shall be considered continuing statutes. 

The Committee recommends that attorneys examining titles to Kansas real estate 
follow the decisions of our Supreme Court applying to G.S. 1935, 67-237 (Building & 
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Loan Ass’n v. Gordon, 88 Kan. 269; Bentley v. Keegan, 109 Kan. 762; Brinkman v. 
Empire Gas & Fuel Co., 127 Kan. 551), and construe that section as a continuing 
validating act. 

So far as other validating acts are concerned, the Committee recommends that such 
acts be considered as only affecting instruments of record or proceedings had at the time 
of the passage of the act and of record at the date or for the length of time set forth 
in the act. 

ConcLusIon 

There are other questions which may come to the minds of title examiners and 
some on which the Committee has done some work without coming to an opinion. 
These should be taken up at a later date. 

As to the carrying on of the work which has just been started, we recommend that 
the geographical distribution of the membership of the Committee be continued, in 
order that practice throughout the state be uniform; that bar members keep notes on 
irregularities and defects encountered by them in their practice and send them to the 
Committee for its consideration. 

Your Committee, therefore moves: 

That this report be received and placed on file; 

That the recommendations made in said report be adopted; 

That the report and recommendations be published in the Kansas Bar Journal; 

That the Committee be continued, with proper geographical distribution of mem- 
bership. 

Respectfully submitted, 


W. G. Fink, Chairman, Fredonia, 
A. W. Hersusercer, Wichita 
Roscoz Pererson, Larned 

Laura Ronrer, Junction City 
Josern F. Batcu, Chanute 

Frank G. Tuets, Arkansas City 
D. C. Hitt, Wamego 

Marcaret McGurnacuan, Topeka. 


Mr. W. G. Finx: Miss Margaret McGurnaghan performed a large part of the 
work in making the final draft of this report; and I told her that some of the men 
who have worked over a large part of the state, told me that they have never met her. I 
told Miss McGurnaghan I thought it would be best to have her present it; but she said, 
“I don’t know of any lawyer who wants to see me, and those who have seen me want 
to forget me.” So I will present the report and I may say that our report, covering 
the field we have, is too voluminous to read on a crowded program such as we have 
here this morning; but I want to make a statement about a few things we have at- 
tempted to cover in a few minutes, and then have the report filed. 

We have attempted to cover the matter of affidavits as a matter of perfecting titles 
and curing defects from which they arise. We have cited authorities in numerous in- 
stances and have tried to cover that matter and its effects under the new code. We have 
discussed the matter of the statutes. In some counties they take them at face value 
and put a high value on them. We have tried to work them out under the decisions 
of our court. 

We have also tried to cover defective instruments and probate procedure, and wills 
under the section where a man marries and a child is born after his marriage. That 
new section left out part of the old section entirely. 

I think it would be wise if this report is sent out to the Bar Associations in ‘the 
southwest and northwest, and then when the report is finally acted on, we will have 
determined by enough lawyers in the state to make it effective. 

If I pass a title and then my competitor, who does not know much law anyway, 
raises a question on me, I can show my client that a group of lawyers who have con- 
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sidered the matter, found that way; and we can put the man in a bad light—the man 
who raises matters which are not material. I know one lawyer who objects to “Wm,” 
“Jos,” and “Jas,” and“ Geo.” We have tried to cover a great many things, and the 
report is too long to be read here. 

I move that the Report be referred to the Executive Committee for further action. 

Motion is seconded, put and carried. 

Mr. O’Neit: The next is the 


Report of Committee on Bill of Rights 


There are no recommendations accompanying this report, and no action is re- 
quired. It will be accepted and filed. 

Your Committee on Bill of Rights begs leave to report that no complaints as to 
infringement of constitutional rights have been made to the Committee during the past 
year, and that no violations of constitutional rights have come to our attention which 
would require action upon our part. 

The Committee recommends the continuance of this Committee for another year, 
however, in view of our understanding that it is the desire of the American Bar Associ- 
ation that the state associations cooperate in maintaining standing committees which may 
on occasion collaborate with the like committee maintained by the American Bar Associ- 
ation. 


Respectfully submitted, 


Warren H. Waite, Chairman 
GLENN PorTER 
E. N. BoaTMan 
Hers Diets 
J. Ropney Stone 
Eart BoHANNON 
Artuur J. STANLEY, Sr. 
James S. Lester. 
Mr. O’Ner: We will now have the 


Report of Committee on Newly Admitted Members 


There are no recommendations with this report, and it will be accepted and filed. 

During the past year the activities of this committee have been limited to carrying 
on the custom of giving a banquet for the newly admitted members, following the bar 
examination. Since this committee was appointed after the June, 1939, examination, only 
one of these dinners was given, which was on February 14, 1940. C. Harold Hughes 
of Manhattan, State Chairman of the Junior Bar Conference, presided, and talks were 
made by Chief Justice John S. Dawson and by Barton E. Griffith, representing’ the 
State Bar Association. Since the class was small, the attendance was limited but the 
banquet and speeches were apparently enjoyed and appreciated by the graduates. 

Mr. James W. Porter, former chairman of this committee, arranged for similar 
banquet in June, 1939, and greatly assisted in arranging for the dinner in February, 
1940, and is entitled to credit for practically all of the work which has been done by 
this committee since the last meeting of this Association. 


Ranpat C. Harvey, Chairman 
Fioyp D. Strone 

C. C. Carper 

Warren W. SHAw 

Mark L. BENNETT 

Frank EcKpALL 
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Mr. O’New: The next is the 


Report of Radio Committee 


This report will also be received and filed. 
To the Bar Association of Kansas: 

Your Committee on Radio begs leave to submit the following report: 

The committee on its own initiative has not promoted or sponsored any program 
or programs. However, the committee has on several occasions made suggestions to 
various patriotic organizations as to prospective speakers. 

It is our understanding that like committees in other states have conducted success- 
ful programs. This is especially true in the larger coast cities where there are many 
citizens and inhabitants of foreign birth and the population is a mixed one. In the 
Middle West we do not find a like necessity for patriotic educational programs intended 
to reach an alien population. 

We believe that any functions which our committee might promote could be best 
performed by the Committee on American Citizenship as a part of its accomplishments. 


Respectfully submitted, 


Wa ter T. CuHaney, Chairman 
Orin A. WEEDE 

Joz NickeLi 

Donato W. Srewart 

Expon R. WaLLIncrorp 

Frep M. Frevp 

Joun H. Lerman 

E. C. Fioop 


Mr. O’New: The next in order is the 


Report of the Historical Committee 


To the Honorable President, Executive Council, and Members of the Kansas State Bart 
Association: 


RECOMMENDATION 

We, the Historical Committee, recommend that Section V of the By-Laws of this 
Association be amended by adding thereto as the Ninth Standing Committee, a Com- 
mittee of three to be known as the Historical Committee; 

That the committee appointed for the ensuing year be allowed such reasonable ap- 
propriation as may be necessary for clerical and stenographic hire for the purpose of 
compiling the necessary data and creating and bringing to date the history of this As- 
sociation. 

In support of the above recommendations, your committee further reports that: 

At the Annual Meeting of this Association for 1939, held at Topeka, Kansas, the 
importance and necessity of a correct and detailed history of this organization, from its 
creation to date was recognized, and a special committee to be known as the Historical 
Committee was authorized and appointed, and for the first year of its existence your 
committee begs leave to report: 

That in the opinion of your committee, the task assigned to it will require a great 
deal of time, research, and investigation, which should be carried forward by someone 
especially qualified and conveniently located for access to such old records, historical 
data, etc., as the Association may now have, and also will require considerable clerical 
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and stenographic assistance; that after all of this historical data is gathered and properly 
assembled and recorded, it will be a relatively small task each year to keep this history 
current; 

That the work of this committee should constitute a permanent record, and be 
perpetuated annually hereafter. 

It is evident that a temporary committee, as such, could accomplish little without 
access to authentic data, that requires a great deal of time, effort and considerable ex- 
pense to gather. 

We therefore recommend that Sec. 5 of the By-Laws of this Association be amended 
as above set forth, and that said committee be made perpetual and imposed with the 
duty of keeping said history current hereafter. 


Respectfully submitted, 


G. L. Licut, Chairman, Liberal 

W. E. Srantey, Wichita 

Donatp W. Stewart, Independence 

J. C. Ruppentua, Russell 

James A. Aten, Chanute 

Joun Watt, Sedan 

Justice Joun S. Dawson, Topeka 
Historical Committee. 


This report will also be accepted and filed. 
Mr. O’Neit: The next upon the program is the 


Report of Committee on Legal Education and 


Admission to the Bar 


Mr. Epwarp M. Boppincton: (Reads Committee report with recommendations.) 
To the Bar Association of the State of Kansas: 

The committee of the State Bar Association to which was assigned the subject 
“Legal Education and Admission to the Bar,” reports as follows: 


I. 

We recommend that all candidates for admission to the Kansas Bar shall strictly 
conform to all of the requirements of the Kansas Supreme Court Rule Number IV of 
the State Board of Law Examiners, relating to educational requirements after July 1, 
1940, in order to be eligible to appear before and take the examinations of the Kansas 
State Board of Law Examiners. 

Il. 

In 1939 your Committee recommended that General Statutes 1935, 7-102, should 
be so amended as to eliminate the law office student provision. Your Committee now 
recommends that the State Bar Association through its Legislative Committee and 
officers submit a draft of the following bill to the 1941 Kansas Legislature, and urged its 
enactment: 


AN ACT amending Section 7-102 of the General Statutes of 1935, relating 
to the admission of attorneys at law to practice in Kansas, and repealing said orig- 
inal Section. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF KANSAS: 

Section 1. Any citizen of the United States who shall be a regular graduate 
of the law department of the University of Kansas or some other law school of 
equal requirements and reputation, and who satisfies the supreme court of this 
state that he possesses the requisite ability and learning and that he is of good moral 
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character, may be admitted to practice in all the courts of this state upon taking 
the oath prescribed. 
Section 2. Said original Section 7-102, General Statutes of 1935, is hereby re- 


Section 3. This Act shall take effect and be in force from and aftér its publica- 
tion in the Statute book. 


Judge William Easton Hutchinson, who for many years prior to his becoming a 
justice of the Supreme Court of Kansas, was Secretary of the Kansas State Board of 
Law Examiners, and who was himself a student in a law office, is the author of the 
foregoing bill, and in conveying it to your Committee, in a letter to Edw. M. Bodding- 
ton under date of September 14, 1939, he says: 


“We have been at the top of the list in every way but one since the American 
Bar Association in September, 1921, recommended the two years of college. The 
one feature where we have always failed and still are failing is the old plan of 
preparing for admission to the Bar by reading law in the office of a lawyer. I can 
speak plainly about this matter because that was the way I prepared for admission 
to the Bar although I afterwards took a short course at Cornell University. The 
matter has been presented to the Supreme Court but it has I think very prudently 
refrained from excluding this method of preparation because it has been authorized 
and allowed by the legislature, G.S. 7-102. For several years past I have tried 
through different persons and officers to have this Section amended but have failed. 
The legislature one time had its committee prepare an amendment which con- 
sisted of three full size, legal cap, pages and I am not surprised that it did not pass. 
There are only 16 words in that Section on the subject of office reading and the 
Section can surely be amended by striking out those words. 

“T have, therefore, taken the liberty of preparing a bill especially since the last 
Session of the Legislature amended and repealed Section 104 of the same Chapter, 
which referred to non-resident attorneys. I have ventured to prepare a legislative 
bill along the same line as applied in Section 102 so as to amend that Section by 
striking out and repealing that part of it which refers to the studying of law in a 
law office, and I herewith inclose to you such a form of bill with the hope that you 
and your committee may, at the next session of the legislature, try to get such a bill 
passed, and, as there will probably be an intervening meeting of the Kansas Bar 
Association before the next session of the legislature, it might best be contained in 
the report of that meeting and you are already named as the Chairman on the same 
committee for the next meeting of the Association. The repealing of this part of 
the Act will not inconvenience many people. There are very few now studying 
law in law offices in the State of Kansas and quite a large percentage of those who 
do so study fail to pass because their preceptors do not have the time to devote to 
their study of the law that is needed. Neither have they studied in many cases the 
case system as is now followed and used in the University of Kansas and most other 
accredited schools. 

“Any thought or intention you may give toward the accomplishing of this very 
important purpose for the educational promotion of our legal education system in 
Kansas will be greatly appreciated by me as I have taken a personal interest in this 
line of work for many years.” 


Ill. 

Probably the Kansas Legislature acted in excess of its power when it undertook by 
Section G.S. 7-102 to prescribe qualifications necessary to admission to the bar in this 
State. It is now pretty well settled in this country that the authority and power to de- 
termine who shall be admitted to the bar, and what qualifications shall be required for 
such admission is an inherent power of the Supreme Court which cannot be modified 
or taken away from that court by any legislative enactment. A very late and well-con- 
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sidered case on this question is that of In re Bledsoe, 7 
(2d) 556. The soundness of this doctrine does not require much argument or amplifica- 
tion. It is perfectly clear to any reasoning mind that the courts of the state must neces- 
sarily have and exercise this inherent power, and, therefore, whenever a legislature under- 
takes to prescribe qualifications which automatically may make one a member of the 
bar it is trespassing upon a preserve where it has no right to be. The practice of law 
never becomes a vested right in him who engages in that profession. It is 4 privilege, 
and, being a privilege, one engages in the profession knowing that his right to pursue 
it may be challenged and even taken away from him at any time by the court wherein 
he practices. 

We, therefore, believe the Kansas Supreme Court would be well within its rights 
to hold that G.S. 7-102 is an act of the Legislature attempting to qualify certain persons 
for admission to the bar which is in excess of the legislative power, and td modify the 
rules concerning admission accordingly. 

In the event the legislature would not adopt such amendment (If supra) or the 
Supreme Court hold the same void as being in excess of legislative power, then we sug- 
gest serious consideration be given to the changing of the rules concerning admission to 
the bar substantially in conformity with an outline which we are advised has been under 
consideration by the State Board of Law Examiners whereby their rule No. V shall be 
amended and modified to read as follows: 


Rute V. Admission to Examinations. Applicants of good moral character and 
the requisite general education, who have complied with the rules of the Supreme 
Court and of the State Board of Law Examiners, and are citizens of the United 
States, and residents of the state of Kansas, having acceptably read law in, Kansas 
for three years in the office of a regular practicing attorney as preceptor, as herein- 
after prescribed, or being graduates of the law department of the University of Kan- 
sas or some other accredited law school of equal requirements and reputation, will 
be admitted to examination in the law at such times as examinations shall be held 
by the Board, 

Provided, that a resident of another state who has been graduated from an ac- 
credited law school in this state may be admitted to the first examination held by 
the board after such graduation. 

Law-Office Study. All such law-office students shall make the study of law 
their only occupation in such law office, and their principal occupation in life during 
such period of study, and shall devote their undivided time and attention to such 
study, for at least thirty (30) hours every week for at least thirty-six (36)} weeks of 
every year. They shall follow and use the course of study at the time prescribed 
by the law department of the University of Kansas, and shall use the books recom- 
mended and used in that department, and they and their preceptors shall, on or 
before the roth day of January and June of each year during such study, report to 
the State Board of Law Examiners the time devoted, the studies pursued by such 
students during the preceding half year and compliance with this Rule V. 

The Preceptor shall be a graduate of an accredited law school and shall devote 
an average of at least one hour per day of every such student’s law-office study to 
the discussion of the legal subject then being studied by such student. At the end 
of each eighteen (18) weeks of such study the preceptor shall give such student a 
written examination of at least fifteen (15) questions on different aspects of every 
such subject pursued by the student during that period, and shall promptly forward 
such written examination, including questions and answers, to the Clerk of the 
Supreme Court, who shall preserve them and make the same available to the State 
Board of Law Examiners. There shall be attached to each such examination the 
certificate of the student and the preceptor under oath that such questions were drawn 
and submitted by the preceptor without the previous knowledge or participation of 
the student and that such examination was written by the student in the presence 
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of the preceptor without assistance of any kind. The State Board of Law Exam- 
iners shall read and grade such papers (according to the passing marks required 
at the time by the law department of the University of Kansas) and shall file with 
the Clerk of the Supreme Court their written report as to whether such papers are 
passing or failing papers. If any such paper on any subject is a failing paper, there- 
after another and different such examination or examinations (by the preceptor) 
shall be required and given until the subject is passed by the student acceptably 
to the Board as aforesaid. 


We move the adoption of this report. Epw. M. Boppincton, Chairman 
F, J. Morzau 
Lester W. FEEzar 
Paut APPLEGATE 
Artuur S. HumMpHREY 
Henry V. Gott 
James W. Porter 
Cuartes W. STEIGER 
Paut R. Kitcu 


Mr. Boppincton: Mr. President, I move the adoption of the report with its recom- 
mendations. (Motion is seconded.) 

Mr. O’Ne: Are there any remarks? 

(Motion is put and carried and the report and accompanying recommendations are 


declared adopted.) 

Mr. O’NeIL: Permission was given yesterday to Mr. Finigan for a further discus- 
sion under the report of the Committee on the Illegal Practice of Law. 

Mr. Fintcan: (Mr. Finigan here reads Supplemental Report.) 

Voice: Justice Dawson! 

Justice Dawson: I ask that the Secretary make an entry: “Dawson not sitting!” 

Mr. Fautcongr: I wish to remark, generally; whether this paper is likely to reach 
the public through the medium of the State Bar Association? 

Mr. O’Neix: I suggested to Mr. Finigan that he confer with Mr. Depew, who is 
chairman of the committee— 

Mr. Fautconer: It is my impression that there are parts of that comment on the 
Report of the committee that should not be spread upon the public records of this 
Association. I move that it be not published in the Bar Journal. (Motion is seconded.) 

Mr. Ruppentuat: I do not believe that it would help matters here to place this paper 
to a vote of the organization. Whether we are individually satisfied with it, is another 
question; but it does not seem to me to be in accordance with expediency to place it 
formally on record. 

Mr. O’Nem: I might suggest that it is not customary to report in the Bar Journal 
all comments upon committee reports. 

Mr. Fautconer: Merely publishing it in the Bar Journal! gives it the character- 
istics of the report of some action by this association, and it might be construed by 
the lay-public as approving what has been said. I think it should not be published in 
the Law Journal. 

Mr. O’Neit: The motion is that the comments upon the report of the Committee 
on the Illegal Practice of Law be not published in the Bar Journal. 

(Motion is put and carried.) 

Mr. O’NeiL: We have present the gentleman who is responsible for the preparation 
of our program here, and the results show that he has worked tirelessly. Will Mr. George 
B. Powers, of the Wichita Bar, please stand? (Applause.) 

Mr. O’Net: The next in order is the Report of Committee on American Citizen- 
ship. Mr. Colmery is not present, and the Report of the Committee will be filed when 
it is received. 

Mr. O’Ne: We are fortunate in having with us the Chairman of the Committee 
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on American Citizenship of the American Bar Association, and one of the Councilmen 
of the Junior Bar Conference. It was a privilege to hear him present his report at San 
Francisco, and he made such an excellent one that I know you will all be anxious to 
hear Mr. Ralph R. Quillian, of Atlanta, Georgia. May I present . . . 

Mr. Quituian: Mr. President; and members of the Kansas Bar: I realize that per- 
haps a very few of you may have had a rather hard night last night, and I assure you 
that I shall not take advantage of this occasion to speak at length. It is a great priv- 
ilege to me to be here. I have been in Kansas before, and during the last year I' crossed 
the country twice and had the privilege of being close to men whom I regard as leaders 
in the legal profession in America, and real scholars and gentlemen. I hope that I may 
emulate in some degree the fine qualities that they showed. 

The hospitality of the state of Kansas is well known, and since I have been here 
about forty-eight hours, I have learned more about it, and it is a very real thing. | 
appreciate the invitation to come here from the hot, sultry drowsiness of the deep south 
to your own fair state of Kansas, the land of never-ending breezes, which very name, in 
the Indian language, means “swift wind.” I only hope that when I have finished ‘you 
will believe that the name “Georgia,” means “hot air.” 

I do not feel that I am entirely like a stranger, because of the fact, first that I have 
had the pleasure of being associated with a number of Kansas lawyers in the work of 
the American Bar Association; and secondly because the state of Kansas is geographically 
a neighbor of the state of Georgia. The authority for this last statement was obtained 
the other night while listening to one of the programs of Dr. Quiz. When the learned 
professor asked a young lady what state lay between the state of Georgia and the state 
of Mississippi, the prompt reply was; “The state of Kansas.” 

I would like to announce the meeting of the Georgia Bar Association on the same 
day as your own, and President John Tye, of our Association, asked me to extend to 
you the felicitations of that group of lawyers. Our meeting is held at Macon, Georgia, 
in the heart of the peach country of the United States. 

If is often said that very little is remembered of any speech except the first and the 
last parts—the introduction and the concluding words—when you realize that at last 
he is going to sit down. In view of that, I urge that you bear in mind that which | 
will elaborate upon in a moment and which, as I come from a long line of Methodist 
ministers, I will preface as a sort of “text,” which should serve as a continuing reminder 
if not an actual warning to every American citizen, in whatever station or walk of. life; 


and that is, that, 


Democratic institutions exist because of their virtue. If ever they perish, it will 
be when you have forgotten the past, have become indifferent to the present, and 
utterly reckless as to the future. 


It is always a pleasure to speak to lawyers. They display a sympathetic under- 
standing and a polite attentiveness which completely hide their real speculation as to 
when the speaker will come to the point, even if there is a point. Then, too, they are the 
smartest people there are. If you don’t believe it, just ask one! 

It is no matter of chance happening that lawyers are a highly intelligent group. The 
distinguished English writer, Edmund Burke, in referring to lawyers, said: 


“The study of law renders men acute, inquisitive, dexterous, prompt in attack, 
ready in defense, full of resources. They argue misgovernment at a distance, and 
sniff the approach of tyranny on every tainted breeze.” 


There were originally three learned professions—medicine, the clergy, and the law. 
The first two have maintained the highest standards throughout the centuries; but in all 
truthfulness we must admit that our profession has, during certain stages in our history, 
suffered some loss of prestige. Having been admonished some weeks ago that I was 
not expected to deliver any learned treatise on any subject, I feel fairly safe in speaking 











85 


to you briefly about our profession and the genuine responsibilities of the American law- 
yer today. 

We all know that the success of a lawyer who has had to make his way alone, who 
was able to weather the storms of the first year of practice, and who yet retained a sense 
of balance and perspective after the tide of fortune began to flow in his direction; that 
such success was made possible only by an undivided allegiance to, and love of the 
law as a science. This perhaps strange and consuming fealty is somewhat like the atti- 
tude of the Georgia negro boy who was working for John Rose, one of our prosperous 
Georgia pecan planters. This nigger boy’s name was “Sam,” and he did his work 
fairly well—a little shiftless, perhaps—but he always went around with a perfectly self- 
satisfied air, as if all the world belonged to him. Finally Mr. Rose thought he would 
inquire into the mental attitude of the boy to see how he felt ‘that way; so he called 
him in and said, “Sam, you work fairly well, and you seem to be well satisfied) with 
yourself—but haven’t you ever wanted to really amount to something in the world?” 
“Naw suh, Mr. John,” Sam said, “I gets me my cawn bread and black-eyed peas every 
day in the week, and have a little money on Sa’day night.” Now if you have ever 
been in Memphis or Atlanta, you know that on Saturday night the streets have a real 
carnival air. The negros all dress up in their colored shirts, eat barbecue and ice cream, 
spend every cent they have and go home completely satisfied. Mr. Rose knew that, and 
said, “Sam, haven’t you ever wished you were born white, and go out and be a lawyer— 
for instance?” “Naw suh, Mr. John; if you could jest be a nigger for one Sa’day night, 
you wouldn’t never want to be nothin’ else.” When once the true lawyer has in his 
nostrils that musty smell of old leather that emanates from the volumes in thd library, 
he is never happy doing anything else. The force of economic pressure may compel him 
to follow some other profession for a while; but once the love of the law is graven in 
his soul, he is always looking for the time when he will get back into the practice. 

But love of the law is not enough. May I ask you to look through the pages of 
history and appraise the lawyers who took a leading part in achieving the freedom of 
our colonial forefathers, and in formulating the principles of free government among 
men as set forth in the Constitution of the United States. Those lawyers loved the 
law, but they also recognized and fulfilled their duty by giving freely of their talent 
in the art of statecraft; not with any special interest to be served; not with any selfish 
motive of personal preferment, but with an altruism worthy of the highest praise. These 
men labored unceasingly at the monumental task of molding the form of our govern- 
mental structure in order that we, of ensuing generations might enjoy the blessings of 
liberty and equal justice under the law. Such men as James Otis in the trial of the 
Writ of Assistance cases in Massachusetts in 1761, and Patrick Henry in the Parsons case 
in Virginia in 1763, served to arouse public sentiment and solidify the patriots into a 
determined opposition to the demands of the British and against a form of government 
in which the people had no voice. 

In the second Continental Congress the Virginia lawyer, Richard Henry Lee, of- 
fered the first resolution declaring for American independence. A committee composed of 
Thomas Jefferson, John Adams, Roger Sherman, Robert Livingstone and Benjamin Frank- 
lin—all lawyers except Franklin—was appointed to draft the Declaration itself. There 
are fifty-six signatures to the instrument, twenty-five of which are those of lawyers. 
There followed the Constitutional Convention of 1787, wherein thirty-four of the fifty- 
five delegates were members of the legal profession. Both the committee which reported 
the Constitution from the resolutions adopted by the Convention, and the committee 
on the final draft, were composed entirely of members of the bar. Through the following 
years the constructive toil of John Marshall, Roger Taney and other eminent jurists, 
by their courageous yet sound interpretations of constitutional questions, served to en- 
trench great fundamental principles of law which were followed in resolving the difficult 
and often complex questions involving conflicts in power between federal and state gov- 
ernments, as well as attempted encroachments by one branch of government into the 


domain of another. 
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I hope I have not burdened you unduly. You are familiar with these historical 
facts; but I desire to remind you of the part that lawyers have played in the forma- 
tion of our republic. 

But what, then, of the lawyer of today? Has he, or has a large percentage of the 
profession wandered away, following after false gods? It has been said that the true 
lawyer lives: 

“For the cause that needs assistance, 
For the wrong that lacks resistance, 
For the future in the distance— 
For the good that he can do.” 


That may sound a little altruistic for the practicing lawyer who has to earn his living; 
but without ideals the people perish. 

But today there have been various indictments laid at the door of the lawyer. Most 
of them have no basis but arise from the criticism by those who have, for one reason 
or another, a special interest; or are of a critical nature of whatever appears to exist— 
they curse the legal profession. 

By reason of training, the lawyer is the one man or individual who can lead in 
matters of state-craft. Without seeking to be unduly critical of any existing condition, 
I wonder if it is true that there is too much regulation of business by the government? 
Is it true that the rules and regulations of administrative agencies should be formed 
and adopted without any hearing being held—those rules having the force of law? Is 
it true that the employer gets an even break out of the Wagner Act? Have we reached 
a proper decision on the wage-hour question? Have we ever yet made an intelligent 
approach to the farm problem? Have we, in America, by the administration of relief, 
so pauperized the unemployed as to take away from men their fundamental right to 
earn a living? These questions occur to the man in the street. To whom does the man 
in the street turn for a solution of those problems? The lawyer of today has one client 
who continually walks by his side, and for whom his best efforts must ever be ex- 
pended; and that is the composite voice of the people for public interest. 

We think we live in a changing world—and we do—and we think things were 
never as bad as they are now. I quote Chief Justice Taft who, in 1914 said: 


“What the state must find is lawyers of the right sort and the ‘old’ spirit to 
advise it, or it must stumble through a chaos of blind experiment. It never needed 
lawyers who are also statesmen more than it needs them now—needs them in its 
courts, in its legislatures, in its seats of executive authority—lawyers who can 
think in the terms of society itself.” 


That is true today, even as it was true in 1914. If changes should be made and if re- 
forms are necessary, the law must lead the way. If, on the other hand, we are per- 
fectly situated from an economc standpoint, we might well maintain the status quo. 

(Anecdote of negro definition of “status quo” omitted.) 

The power which transcends the force of the strong and which affords protection 
to the weak, is the majesty of the law. The only hope for civilization in these trying 
times lies in devising adequate means for the effectual curbing of unwarranted usurpa- 
tion of power by individuals or groups who are actuated only by motives of self-ag- 
grandizement, and who seck only the expansion of dictatorial powers and the subjuga- 
tion of innocent, peace-loving peoples. 

The American Bar Association, through its Committee on American Citizenship, 
and with the fine cooperation of similar committees in State Associations, including your 
own committee under the leadership of Mr. Harry Colmery, has made especial efforts 
during the past three years to awaken the American citizens to the manifold privileges 
which they enjoy by virtue of their citizenship. It has been sought to arouse them 
from the usual apathetic attitude which for years has settled like a blanket of lethargic 
drowsiness around the average man who has become accustomed by long enjoyment to 
the priceless heritage which he enjoys under a system of government which, for more 
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than one hundred and fifty years, has been conclusively shown to be the most perfect 
form of government yet known to man. 

Within the recent past most of our people have become rudely awakened to the 
existence of these fundamentals which affect their daily living, by the disquieting events 
abroad. Having become aroused, they are beginning to show signs of wanting to do 
something about it. We, as free-born American citizens, realize today more keenly 
than ever before, the vital necessity of perpetuating the process of democratic govern- 
ment. In the succeeding crises through which our nation has passed, the bar has arisen 
to each occasion and furnished intelligent, courageous leadership, which has brought us 
thus far along the road. The time has come again in our nation’s history when the 
Bar of America, fully conscious of its heritage, must reassert its role of leadership in 
solving the problems which confront us. We must temper enthusiasm with wisdom. 
We must seek to avoid any mass hysteria over what would seem to be increasing peril. 
We must counsel with our people in the calm, cool light of detached reasoning, so that 
our decisions may be sound. We must bend every effort in the devotion of our ener- 
gies toward the perpetuation of American democracy. The subversive elements within 
our midst must be dealt with fairly and yet vigorously. We must guard against the pos- 
sibility of any “fifth column” activities, yet be constrained lest we act with impetuous 
haste. 

I have a real and abiding faith in the fiber of our American lawyer, and in the 
fact that he will not forget the past, that he is not indifferent to the present, and that 
he will never be utterly reckless as to the future; but with humbleness of spirit and 
staunchness of heart, he will meet the test of every hour! 

Mr. O’Nei: This Bar Association is greatly indebted to Mr. J. Cox, of the Police 
Department of this city, for providing us with a man who will have a message which I 
think will interest us all. The next speaker can tell us whether Kansas is between 
Georgia and Mississippi, because he formerly lived in Mississippi. He is the special as- 
sistant of Mr. Hoover, of F.B.I. He is a graduate with degrees of A.B., A.M., and L.L.B. 
from the University of Mississippi and the University of Tennessee; also a degree from 
Oxford University. He has been engaged in criminal work for a number of years. Prior 
to that he was instructor of Latin and Law in another University, and has been awarded 
the “Crown of Rumania” for his efforts to bring about an understanding between the 
nations in general regarding the criminals of nations. We are fortunate in having with 
us as a guest speaker, 

Mr. Drane Lester: Mr. President; and fellow attorneys: We, in the F.B.I., have 
a fellow-feeling for you. Seven per cent of our members are lawyers. We think: that 
may account for our conviction record in 1939 of 96%. Those were aside from pleas of 
guilty, which are out of our control. 

We have many calls to talk to various conventions and meetings, and on, every 
occasion someone, at the close of the meeting says, why didn’t you bring up this, or that, 
and tell us about it. You gentlemen are not going to have the chance. I am going to 
talk to you on matters which will interest you for a while, and the rest of my time I 
will answer questions on criminology in this country and abroad. 

The first is the problem of the privilege of parole and probation throughout the 
country. You may be interested in learning that the federal parole system is 93% suc- 
cessful—g3% of those on probation or parole go straight. That is a fine record; but I 
want to tell you that in the last six years, all of our men killed in line of duty have been 
killed by pardoned or paroled convicts. Mr. Hoover and all of us have been unjustly 
accused of being against probation. This is not true. What we do condemn is the 
political control system in certain sections of the country. In the United States in the 
last year we have had 12,000 murders or manslaughters. Only 9,000 were arrested, and 
of the 9,000 arrested 4,500 were convicted. They served an average of three years and 
six months before they were turned loose to prey on society again. You ask a man why 
we punish for crime, and he will say: “You put a man in the penitentiary to reform him 
and get him out as soon as you can.” You know, as lawyers, that is a lot of “bunk.” 
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The first reason you punish a man is the retributive. If a man murders another, 
the relatives of the murdered man cannot go out and murder the murderer. In some 
states the family of the murdered man have the right, by law, to be present at the exe- 
cution of the murderer. That is the retributive element brought down to modern times, 
The second is the punitive reason. If you put a man in the penitentiary today he wears 
the best of clothes, eats the best of food, is housed in sanitary and heated quarters, re- 
ceives the best of medical attention and sees the best moving pictures; but yet you are 
punishing him for the commission of a crime. The third reason that you put a man 
in the penitentiary, is the preventative reason. You prevent him from again committing 
that crime for a definite number of years—unless some soft-hearted parole board turns 
the convict out before he has served his sentence. The fourth reason is the deterrent 
reason; not for the effect it has on him, but the effect it has on you and me. The next 
reason you put a man in the penitentiary is to reform him; but you are going to turn 
out on society 97%, according to the records, of every 100 men convicted. 97% of 
those convicted do not serve their sentence. Very few will be executed or die in the pen- 
itentiary. It is common sense to turn him out a law-abiding citizen; but not until you 
awaken the average American citizen to an understanding of these reasons for punish- 
ment will you get anywhere in the reform of the present probation system in this country 
—and God knows it needs reforming. 

We have in this country a half dozen organizations that go around soliciting funds 
to take care of the families of convicts while they are incarcerated. I think that is a fine 
thing, and will, perhaps, tend to make him go straight; but I do not know of any na- 
tional organization that does the same thing on the same basis for the honest working 
man who is out of a job; and I believe that a good, honest working man on the out- 
side, making a living for his family, who has committed no crime, is more entitled to 
consideration than the convict. . 

I want to talk to you about the clinic. I mean the polygraph, or “lie detector.” 
There is no such thing as a lie detector, but there is the polygraph. This works on the 
theory that a man cannot control his emotions. Across the chest is placed a rubber 
tube and attached to his arm is an apparatus that records the blood pressure. Attached 
to that tube across the chest and apparatus on the arm, are two electric needles or pins, 
and they record on a chart a fairly even line under normal conditions. As the subject 
is asked some inconsequential question, such as his name, how old he is, or what he 
had for breakfast, each one of these pins will write along fairly even. When he is sud- 
denly asked some question about an alleged crime he may, and possibly can and wilf 
control his facial expression, but he cannot control his inner emotions, and the needle 
will go up to a certain point and then come back down on the same line. The needle 
recording the blood pressure goes down, and then goes back up. That doesn’t mean, 
however, that the person being interviewed has told a lie. It means that he experiences 
some emotion, and it is up to the questioner to determine what that emotion is. It has 
not been admitted as evidence in any court in this land; and for that reason we do not 
use the lie detector in preparing our cases; but we do use it in our laboratory. We be- 
lieve that before it will be of any value we will have to divide into twa classes; the 
unemotional who would not respond, and the highly emotional type. 

Now, just a moment on a question that should be near to your hearts, particularly 
as lawyers and official members of the court. The F.B.I. is not a sociological organiza- 
tion; but we have studied the subject of crime, and some of our findings ‘will astound 
you. We found, for instance, that cities with the greatest police protection have the 
highest crime records. You are not saving money when you spend it on police protection. 
You find Kansas City having as high a crime rate as Boston. We can tell you the city 
that will be third in crime, and we can tell you the approximate date that burglary will 
reach a maximum in that city. 7.6% of the criminals are women, and more women 
are arrested for murder than men. The native-born citizen is arrested 200% oftener than 
the foreign-born. The negro is arrested 300% oftener than the foreign-born white. 
The trouble belongs right on your doorstep. Last year we investigated 576,920 larrests 
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and the records of 108,871 cases, and of that number 18.9%, or almost one out of five 
persons who were arrested in this country for offenses from murder on down, were 
boys and girls of high school age. Don’t let the sob-sister tell you that these kids were 
arrested for petty mischief. 768 were arrested for criminal homicide; 1607 for rape; 1676 
for armed robbery; 1628 for armed burglary; 2100 for thefts and 61,472 for stealing auto- 
mobiles. Anything that you can do as public spirited citizens or purely as attorneys for 
the adolescent will be of tremendous help. What can we do? Our experience has taught 
us that a child brought up in a proper home environment does not ordinarily turn to 
a life of crime. I have heard the modern home defined~as a garage with a kitchen and 
sleeping room attached. Keep the children educated to their responsbility for law and 
order. If there is anything that should be taught in our schools today, it is Americanism. 
We hear much of “self-expression,” but the least that all of you cam do to help us is 
to take the halo off from the criminal’s head and show him up as the dirtiest of all 
cowards, and you will not find so many youngsters wanting to follow his example. 
All of you use the newspapers, the radio and moving pictures. Just as soon as you quit 
spending your five cents for publications which glorify the criminal, that newspaper 
will quit printing that kind of bunk. As soon as you quit spending 25c¢ to see a mov- 
ing picture that puts a halo on the head of the criminal, they will quit showing, that 
picture; and when you complain to the broadcasting company, they will quit broadcast- 
ing that type of program. I do not blame the newspaper or the radio or the film pro- 
ducer; but I blame you as the average citizen, if you don’t get what you want in the 
way of news and entertainment. I can tell you how you can beat out every juvenile 
crime, if you can get every parent to live up to it. 

Now, I believe I have about fifteen minutes left for you gentlemen to fire ques- 
tions at me. I have addressed three and a half million high school youngsters. I think 
you will have some questions on crime and crime prevention, and I will be delighted 
to answer them. They may, however, involve some information or statement that I do 
not desire to be quoted upon, or have made available to the general public. If I make 
this request I know it will be observed, and particularly by the press. I have never had 
a newspaper man doublecross me yet. 

Question: What is being done to rehabilitate the criminal who is punished by 
being sentenced? 

Answer: You will have to get that information from the federal authorities. 97% 
of our probationers are successful. 93% do not go astray. I do know that some local 
reform schools are nothing in the world but post-graduate courses in crime. I know 
that some men in charge of those institutions have about the education of a grammar 
school graduate; and that some of the supposed “reformers” have lower morals than 
the men they are supposed to reform. 

Question: You stated as your fifth reason that a man was put in the penitentiary 
was to reform him. Don’t you think from your experience and the experience of your 
organization, that a great many people—you might say 75% of the people who com- 
mit crimes do so because they do not realize that they can achieve their desire, say, 
to have an automobile, or whatever it is—-they don’t realize that by going straight they 
can get it; and there should be a great deal more emphasis on the rehabilitation of the 
criminal ? 

Answer: I most certainly do. I told you that the negro was arrested 300% oftener 
than the foreign-born white. The reason for that is not racial, but economic. If you 
had white families with the same income as the negroes, you would have the same per- 
centage. However, I don’t think that 75% of the men in the penitentiary do not know 
that they could get what they wanted by honest means. I think most of them are there 
for the reason that they wanted something for nothing. I do think in the F.B.I. and 
all law enforcement bodies in the United States, that we are starting at the wrong end 
of the line. We should get the man before he over steps the line. It costs more to put 
him in the penitentiary and keep him there for a year, than to have put him in the 
Boy Scouts. 
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Question: Do you think a parole to a good, substantial citizen should be granted, 
rather than a sentence? 

Answer: Yes; the parole term is a probation. Unfortunately, a parole often means 
turning a man out without any check-up. I firmly believe that every first offender should 
be given a first chance and second chance; but not twenty-two chances. The federal 
government does just what you say. They will ask an outstanding citizen of the com- 
munity to look after the man. 

Question: In your preliminary remarks regarding homicide, how do you establish 
your premise as to who are guilty. You said that so many of them are convicted. 

Answer: I said that we examined every record that came to us from murder on 
down. In 1939 there were 12,000 criminal homicides. We simply review the record. 
I said that 9,000 of those committing manslaughter were arrested, and I said that 4,500 
were convicted. I didn’t say that any of them were guilty; I said they were charged 
with homicide. 

Question: Isn’t that an implication that that group of homicides are not convicted? 

Answer: I don’t think that the average prosecuting attorney will indict a man 
whom he believes to be innocent. It means that of the gooo arrested, only 50% were 
convicted. As to whether they were guilty of murder or homicide, I can’t say. Some 
prosecutor has charged them with the crime. 

Question: What is your idea of the indeterminate sentence law? 

Answer: That means that the Parole Board does the turning out. I believe that the 
judge, as in the federal scheme of things, should have some say as to how long he 
should stay. If the parole board is on an up-and-up, honest basis, they are only turning 
out the men who should be. But it is worked right along. Someone is paying off a 
political debt. Ordinarily, I don’t favor it. The federal system is the better. 

Question: Is there any opportunity for wire tapping, under the rule? 

Answer: That is—by the Congress? Mr. Hoover asked that that law be passed, 
not permitting promiscuous wire-tapping. As between promiscuous wire-tapping, and 
limited—none. We have used it in one or two cases where it might save a life, or a 
kidnapped person. In a few outstanding white-slave cases, where you get the top man. 
The F.B.I. doesn’t do any wire-tapping today. 

Question: Some of those 700 murders and 1600 sex crimes—don’t you often find 
that the perpetrators have been confined in an insane asylum? What should be done 
about confining that class for life? 

Answer: These sex crimes are the only type of crime that shows a steady increase 
each year. That is a question for the psychiatrist. They say that they are not criminals 
in the sense that they are antisocial; they are not responsible for their acts. What you 
say is true of the sexual pervert. He should not be turned out. I think they should be 
placed in a criminal insane hospital until the particular malady is cured. 

Question: Is there anything being done along that line? 

Answer: I could answer your question; but our department prefers that nothing 
be said about that particularly. 

Question: What do you think about the habitual criminal act? 

Answer: That would have to be answered by your state authorities. The federal 
government has no habitual criminal act. In observing it, I think it is a good thing. 
You read in the paper, about a year and a half ago, where a father and son committed 
suicide because they were going to be convicted of murder. There was no question but 
what they had killed five or six people, but they had destroyed the corpus delicti. We 
picked them up for two federal law violations, and the State of Washington sent them 
up for those crimes. They were sentenced under the habitual criminal act, and the son 
committed suicide when they found the body. 

Question: How about the Third Degree? . 

Answer: The F.B.I. is still doing business at the same old stand, the daily news- 
papers to the contrary, notwithstanding. Any member of the Federal Bureau who so 
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much as put a finger on a man, except to arrest him, will not be retained. The F.B.I. 
does not tolerate the third degree. 

Question: What is the practice in taking statements after arrest? Is he permitted 
to have legal advice? 

Answer: Generally speaking, a prospective person who is to be charged with crime 
is warned of his constitutional rights, and that any statement he makes can be used 
against him. I think any honest law enforcement officer can do the job. I don’t think, 
in many cases, that a lawyer should be present when a suspect is being questioned. 

Question: From the information you have, confidentially, do you feel alarmed by 
the “fifth column” activities? 

Answer: Those are matters that are not for publication by the F.B.I. I shall have 
to ask that I be not required to make any statement on that subject. 

Question: Is there any action being taken throughout the country as to the pre- 
vention of crime by the young type of fellow who is a mental case? 

Answer: Not only the mental case; but let’s presume it is the 19-year old boy who 
took a joy-ride in an automobile. There are many organizations that do excellent work 
in bringing him back, and also his younger brother. Michigan, Cleveland, Ohio, and 
other places have clubs that try to cut down juvenile crimes. 

Question: Well, here is a lad, we will say, that is seven or eight years of age who 
shows criminal tendencies and mental disease, and by the time he gets to be fourteen 
or fifteen, commits sex crimes. 

Answer: The federal court has psychiatrists and sexologists who do that. Chi- 
cago does. I don’t know of any organization that does it on a national basis. There are 
in many localities. 

I am going to speak more on kidnapping, the kidnapping of Mr. Urschel. After 
that kidnapping, sixteen kidnappers were caught and convicted. Nine of them received 
the maximum sentence. Under the federal kidnapping act we cannot do that until they 
have harmed the person. In the Urschel case the money was paid over in Kansas City, 
Missouri. We dug up $73,000 of it. We worked in 28 cities on that one case alone. 
The local authorities did not have jurisdiction; but on one side of that crime were the 
local authorities, municipal, county and state who assisted—and by local authorities, 
I mean in part you lawyers. The F.B.I. couldn’t have solved that case alone. We could 
have put every man we had on that case and still have been short. (We did it with 
the support of local organization. When we arrested Machine Gun Kelly, the local mem- 
bers of the police department went in with us and took the same chances as our men. 
When we went in on Harvey Bailey, one of the coldest-blooded ‘killers we ever took, 
the local men went in shoulder to shoulder with our men. The same was true with 
Dillinger. In almost every case we are frank to admit that we would not have gotten 
to first base without the cooperation of the local authorities. And there is a third side. 
This is typified by Mr. Urschel himself. Without his assistance we could not have 
solved it, and there were many good citizens who gave us assistance. Usually it is the 
good citizens of the country who give us the most help. When you make up your 
minds to solve it, it will be solved. I happen to know that all the local authorities are 
prepared, and the federal authorities are prepared; and it is up to you to put your shoul- 
ders to the wheel and cooperate. * * * (Quotes poem.) 

Mr. Hoover has asked me to tell you about two publications. If you will write 
as an attorney from your home town to Mr. John Edgar Hoover, Director of the F.B.I., 
U. S. Department of Justice, Washington, D. C., and ask for six copies of the booklet, 
“The Federal Bureau of Investigation,” and also the “Selection and Training of Person- 
nel.” They are sent free, and we will appreciate it if you will distribute that many among 
the youngsters of your community. 

Mr. O’Ner: I don’t remember when this Bar Association has had anything more 
interesting than the last two speakers, and I want to compliment the Bar for its at- 
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tendance at this last session. I think it is largely due to the fine talks of the last two 
speakers. 


Mr. O’Nezit: The next is the 


Report of Committee on Amendment of Laws 
and Uniform Legislation 


To the Bar Association of the. State of Kansas: 


Your Committee on Amendment of Laws and Uniform Legislation has considered 
and recommends to this Association for its approval and its recommendation to the 
Legislature that said Legislature adopt the following Uniform Acts at its session in 
1941, which Uniform Acts have been approved by the National Conference of Com- 
missioners on Uniform State Laws and the American Bar Association. 

1. The Uniform Narcotic Drug Act. This Act was approved by the National 
Conference of Commissioners on Uniform State Laws at its session, in 1932. Since 
that time said Act has been enacted into law in 41 of the 48 states of the United States, 
The Act was adopted by the Commissioners on Uniform State Laws after a study by 
its committee in charge and many experts for a period of five years. The drafting com- 
mittee recognized the fact that the problem to be solved was both social and economic 
and that it was necessary to protect those using narcotic drugs legally, as well as to 
provide punishment for those using drugs illegally. Manufacturers, wholesalers, retailers, 
apothecaries, doctors, dentists, nurses, internes, and attendants had to be protected in 
their legitimate use of the substance known as narcotic drugs. The Act prohibits the 
manufacture, possession, sale, or disposal of narcotic drugs, except as authorized by the 
Act. It provides for careful records being kept by all persons handling said drugs and 
who may handle them. It provides for the proper labeling of all containers of the drug 
and for the destruction of drugs unlawfully possessed and for punishment for those who 
wilfully violate the provisions of the law. | 

2. The Uniform Partnership Act. It is common knowledge among lawyers that 
the laws relating to partnerships in Kansas are inadequate and unsatisfactory. The Uni- 
form Partnership Act was adopted at the Conference of Commissioners on Uniform 
State Laws at its regular annual meeting held in 1914 and approved by the American 
Bar Association and since that time has been enacted in 20 states of the United States. 
After a careful consideration of this Act your Committee recommends its adoption by the 
Legislature. The Act defines partnership and sets out rules for determining the existence 
of a partnership and defines partnership property. It defines the relations of partners 
to persons dealing with the partnership and the powers of each partner. It defines the 
obligation of partners and the liability of the partners individually and as partners to 
others. It defines the relations of partners to one another. It defines the property rights 
of each partner. It provides for the dissolution and winding up of a partnership and 
provides rules for the distribution and settling of the partnership accounts. 

3. The Uniform Foreign Depositions Act. This Act was adopted by the Confer- 
ence of Commissioners on Uniform State Laws at its annual meeting in 1920 and ap- 
proved by the American Bar Association and since that time has been enacted into law 
of 11 states. The Act is very short, containing but five sections and in substance pto- 
vides that: 


“Whenever any mandate, writ or commission is issued out of any court of 
record in any other state, territory, district or foreign jurisdiction, or whenever upon 
notice or agreement it is required to take the testimony of a witness or witnesses 
in this state, witnesses may be compelled to appear and testify in the same manner 
and by the same process and proceeding as may be employed for the purpose of 
taking testimony in proceedings pending in this state.” 
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Your committee renews its recommendations made to the Association last year for 
the appointment of a Special Committee of this Association to study our present system 
of criminal law and particularly the laws relating to crimes and punishments and the 
laws relating to the handling of convicts. We believe it to be the duty of this Associa- 
tion to give this matter careful consideration in view of the wide-spread criticism by the 
press and the public in general of the criminal law and its administration. In order to 
carry out the recommendations of your committee in this regard your committee offers 
the following resolutions: 

“Whereas the laws of this state relating to crimes’ and punishments are in many 
respects inadequate, ineffective, inefficient, and do not accomplish the purposes for which 
they are intended; and the only purpose for which the State has a moral right to inflict 
punishment for violation of its laws, is for the protection of society from those who can- 
not be trusted while at liberty to respect the laws of this state and the rights of their 
fellowmen; and, 

“Whereas many of the laws relating to crimes and punishments are more severe 
than is justifiable and do not accomplish the reform of the criminal or the prevention of 
crime, but on the contrary tend to increase crime and to force men, who have been con- 
victed of offenses, back into crime, upon their release, because of the fact that they are 
not assisted by the State in finding useful occupations in which they can earn a legiti- 
mate living, and 

“Whereas the State makes no provision for the care and support of the family of 
the man sent to prison while he is confined but in many cases leaves the family destitute 
and in effect sentences the wife to hard labor during the same term as that served by 
her husband. 

“Now, Therefore, Be it Resolved by the Kansas State Bar Association that a special 
committee be appointed by the President of this Association, whose duty it shall be to 
make a careful study of the laws of the State, relating to crimes and punishments and 
to make recommendations of amendments and changes to said laws, which recommen- 
dations shall be reported to this Association for consideration at its next annual meeting. 

“Be it Further Resolved: that said committee cooperate as far as possible with the 
Legislative Council and the Research Department thereof, to the end that its recom- 
mendations may have the approval and support of the Legislative Council.” 

Your committee further recommends that this Association make the usual con- 
tribution of $150.00 to the expenses of the Conference of Commissioners on Uniform 
State Laws and authorize the treasurer to pay the same out of the funds of the Association. 


Respectfully submitted, 
Oris S. ALLEN, Chairman 
W. H. Vernon 
A. R. Lams 
Frep HINKLE 
Raymonp F. Rice 
G. M. Brewster 
E. E. Hoox 
D. ArtHur WALKER 
FRANKLIN CorrICK 
CLARENCE PAULSEN 


This report contains the usual recommendation for the contribution of $150.00. Is 


there anything else to suggest? 
Mr. Oris S. ALLEN: Gentlemen of the Bar; this report of your committee on 
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Amendment of Laws and Uniform Legislation is really divided into three parts, and | 
think it should be read to the Association, so you will understand it in voting on it. 
(Mr. Allen here reads Committee Report) 
Motion is seconded, put and report declared adopted. 
Mr. O’Nei: The next will be the 


Report of . Membership Committee 


Mr. Sranuey: On account of the lateness of the hour and the fact that Mr. Clark 
has already reported to you what has been done on the Membership Committee in the 
listing of lawyers, I am not going to read the Report, but will only report to you at 
this time that in 1940 there were 142 new members, and that at the present time the 
membership in the Association is at the all-time high of 1,114. 

Your Membership Committee begs leave to submit the following report: 

At the beginning of this year in conjunction with the Clerk of the Supreme Court 
a complete survey was made of all the practicing lawyers in the state. This was done 
by communicating with the Clerk of every District Court throughout Kansas. With this 
list to work from and with the authority of the Executive Council, the November 1939 
issue of the Bar Journal was sent to every lawyer in the state, in order that many lawyers 
who have had no contact with the State Association would have an opportunity to fa- 
miliarize themselves with the Bar publication and realize the value to themselves of 
receiving the Journal as a member of the State Association. 

Following this a member of the Bar in every County was appointed to solicit mem- 
bership and to make a report. Unfortunately regardless of the number of letters or 
communications directed to these County Chairmen, a majority of them failed to reply 
in any way to these communications, sixty-one failed to reply in any fashion. In spite of 
the failure of so many of the local chairmen to give any attention at all to the solicitation 
of members, we were able this year to add 142 new members to the Association’s rolls 
and at the present time have a total membership of 1,114. 

Unfortunately this year we lost twenty-seven members either by death or removal 
from the state, which is the largest number in a great many years. 

Your membership committee believes that the Institute program during the past year 
is bringing home to the lawyers the real values that can be given them through the State 
Bar Association and that through this medium next year many more will see fit to join. 
However, as the number who are non-members becomes less each year, the difficulties 
of securing new members become greater and we can, only close this report by 
making an appeal to the individual members of the Association to try to influence the 
lawyers in those communities in which they reside, who are not members to join with 
them in cooperating in the program, which is only possible through a membership in 
the State Association. 

W. E. Sraniey, Chairman. 


Mr. O’Net: The next in order is the Report of the Judicial Council. Justice Harvey 
tells me that there is nothing in this Report that will require action by the Association, 
and it will therefore be accepted and printed in the Bar Journal. 


Report of the Fudicial Council 
Mr. President, and 
Members of the Bar Association of the State of Kansas: 
A year ago we were able to report the enactment into law of the Probate Code and 
the Property Act recommended by the Council. In the preparation of these measures in 
form to be presented to the Legislature the Council had been aided greatly by this 


Association, and many of its members, and particularly by its standing Committee on 
the Probate Code. Notwithstanding this assistance, and the work of Mr. Bartlett, the 
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work of preparing these measures occupied most of the time of Council for the year 
and a half prior to their effective date, July 1, 1939. 

It is one thing to prepare and enact laws, such as these; it is another thing, to watch 
their operation, and perhaps assist in having them work smoothly. In a quiet, non- 
spectacular way, the Council has been doing this since their enactment. We are pleased 
with the favorable results, and we will continue this work, perhaps more actively, dur- 
ing the coming year. Naturally, in the use of the statutes many questions arose. It is 
gratifying to know that by further study of these measures, lawyers and judges have 
been able to find in the statutes the answers to practically every question suggested. 
Further experience may disclose the need of slight amendments. If so we shall not hesitate 
to recommend them, but before doing so let us be sure they are needed. 

The Council has made a study of decrees in divorce cases as they pertain to divi- 
sion of property and to alimony, with the view of seeing if our statute on that subject 
can be clarified. An article on that subject by Hon. George Templar appeared in our 
April Bulletin. A further study of that subject will be made, the result of which will 
appear in our December Bulletin. 

We are considering recommending to the Legislature the repeal of those sections of 
our civil code relating to assignments for the benefit of creditors. They were enacted 
many years ago, prior to the Federal Bankruptcy Act of 1898, and have been used but 
little since then. A few cases brought under them in the last two years have brought 
to the attention of the courts and the bar how cumbersome and expensive the procedure 
is and how futile are the results. In contrast with this there has grown up an apparent 
need for a statute providing for personal receiverships, particularly of wage or salary 
earners, who through sickness or some other cause, find themselves seriously embarassed 
financially. We are studying this problem. Judge Edgar C. Bennett, a member of the 
Council, will treat these subjects in an article which will appear in our July Bulletin. 

As in the past, we are collecting data pertaining to the functioning of the various 
state courts. Summaries of these will appear in our October Bulletin. 

We appreciate the cooperation in our work of this bar association, its membership 
and its committees, and hope to be able to reciprocate by helping the Association in any 
way we can, in carrying out any specific project it may undertake. 

Respectfully submitted, 
Mr. O’Net: The next is the W. W. Harvey, Chairman. 


Report of the Resolutions Committee 


Mr. Hupson: Your committee, consisting of Bailey Waggener, Elmer Euwer and 
myself, have used some new adjectives in compiling these resolutions, which makes it a 
little different from the reports heretofore submitted to this Association. There are, of 
course, other words which are practically the same as those found in the other pro- 
ceedings. We wish to commend this report from the standpoint of the purity of its 
English, as well as its sincerity, but there is nothing that we have said that will not 
express our true convictions. 

Your Committee on Resolutions begs leave to submit the following report: 

Again, the Bar Association of the State of Kansas has enjoyed the happy hospitality 
of the members of the Sedgwick County Bar. At this, the 58th annual meeting of our 
Association, we have drawn upon the generous natures of our hosts and the draft has 
been again well honored. 

We are especially appreciative of the chivalry of the local bar and the time, atten- 
tion and social entertainment afforded and expressed toward our wives and daughters 
who have accompanied us to the gathering. 

Our proceedings have been fully and carefully recorded in the press of Wichita, 
and we have again been reminded by the attitude of the Wichita press, during our con- 
vention of the cooperation between the press and the Bar so necessary in the under- 
standing of the views of our profession. 
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We are leaving the City of Wichita with enrichment from the successful program 
and the friendships, old and new, which have come out of our gathering. To all of 
those who have done so much to make our stay enjoyable and profitable, we express 
our deep appreciation. 

Dovucias Hupson 
Batty P. WaccENER 
Eimer E. Euwer 


Mr. O’Ne: I would like to ask one question. The program this year has been 
a bit different from what we have had in the past. We have crowded in a lot of reports 
in a short time, and I want to apologize for seeming to have pushed these reports 
through. I would like an expression here, for the benefit of the new officers, whether 
this type of program is acceptable. Will those who think so, kindly stand? (The en- 
tire audience rises.) Thank you. 

Mr. O’Neit: Now the last detail I have to perform is to present to you your new 
officers. I wish time would permit me to make the right kind of a speech in doing so. 

First may I present Bernard Sheridan, who is President-elect. He will start work- 
ing this afternoon; and he has some slight assurance that he will be President next year. 
(Applause.) 

We have a new member of the Executive Council—Mr. Dallas Knapp. (Applause.) 

Years ago, F. Dumont Smith, whom most of us remember was a very enthusiastic 
member of the Committee on American Citizenship, went to the trouble of procuring 
a piece of wood from the old United States frigate “Constitution,” which was made into 
a gavel. It has been passed down from President to President of this Association, to 
constantly remind us of the ideals of American citizenship. I told you about our in- 
coming President last year. I could tell you a good deal more; but I know of no man 
who is more deserving, and to whom I would more appreciate the privilege of turning 
over this gavel, made from the old “Constitution,” than to Mr. Stanley, who has made 
this Association what it is today. 

Presipent Srantey: I think last year I expressed my appreciation of the honor you 
have done me. It is my desire to carry on the work of this Association as well as it 
has been carried on by my predecessors. What I may do will be written in the records 
of the coming year. I again thank you. 

If there is nothing further to come before the meeting, a motion to adjourn will 
be in order. 

(Secretary’s note: The following Committee Reports were filed but were not read 
or discussed at the meeting.) 


Report of Committee on Conformity of State 
and Federal Practice 


The Committee on Conformity of State and Federal Practice of the Bar Associa- 
tion of the State of Kansas, submits the following report, one member only dissenting: 

“While the committee recognizes that the new rules of federal procedure are a 
distinct advance over those rules previously in force, and while there are probably many 
such rules that could with advantage be adopted and included in the Kansas code 
of civil procedure, either by rule of court or act of the legislature—the method to be 
left for future determination—still the committee is of the opinion that no action should 
be taken by the Bar Association of the State of Kansas at its next annual meeting, other 
than to appoint a committee for further study of such rules and to report to the next 
annual meeting of the association as to the advisability of action.” 

This report is submitted to you in accordance with Section 5 of the By-Laws of the 
Association. 

Yours truly, 


J. G. Somers, Chairman. 
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Report of ~ Memorial Committee 


Mr. President and Members of the State Bar Association of the State of Kansas: 

In conformity with the time honored custom of this Association at its annual 
meeting to take note of the members who have finished their earthly labors during the 
past year, it becomes the duty of your Memorial Committee to call the roll of our com- 
rades of the Bench and Bar whose faces are sadly wanting at this time. 

Your Committee realizes that it is impossible to make mention of the achievements 
of each departed member. 

Members who have died during the past year are: 


A. L. Berger 


Charles E. Branine 
John E. Carlson 
C. F. W. Dashler 
Thomas F. Doran 
Joseph H. Eresch 
James W. Finley 
Hugh T. Fisher 


Thomas A. Moxcey 


Guy Neal 
Atchison 


Other members of the Bench and Bar and not members of this ‘Association who 
have passed away during the past year, and who your Committee feels should be honored, 
are: 


Ralph Waldo Emerson 
Ellsworth Ingalls 


Isaac Newton Kuhn 
Edward W. Patterson 


Respectfully submitted, 


Maurice P. O’Kzers, Chairman 
E. S. McANany 

Harotp McGuein 

W. N. BEALL 

Avpine BraNnIng 

LaRug Roycg 

Rirzy McGrecor 

Harry Co_MEry 

Joun P. Davis 

W. F. Litieston 
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Don Phillips at Colby has had an ar- 
rival in the family, over which he is some- 
what gleeful. Edgar Friel is candidate for 
county attorney, being opposed by the 
present encumbent, Morton Cole. Penny 
Roulier found it convenient to be away 
at a Lyons Convention while his partner, 
Ed Beckner was at Norton in court, the 
day I was in Colby. Senator Ed Benson 
has refused to file for another term as 
state senator as his wife has been in ill 
health. Elmer Ewer, of Goodland, is a 
candidate for Senator Benson’s place. 


At Wakeeny I found Judge Spencer 
holding the June term of court, Paul 
Applegate and Bill Wagner seemed to be 
engrossed in presenting a matter, appar- 
ently of interest to both, while Dan Mc- 
Carthy of Hays and Jerry Driscoll of Rus- 
sell looked on from the side lines. Judge 
Spencer said he had two weeks of court 
work. 


Forrest Brown at Atwood has gotten in- 
to a new office—one of his own design— 
built like an office and also for what it 
was intended. Brownie looks like he 
owned the place when he sits behind his 
big new desk. Herb Howland is still do- 
ing business at the old stand while Bob 
Lewis holds down the County Attorney’s 
job. He is a candidate to succeed himself 
—so far no opposition—Atwood does not 
change much. 


Ben Birney and Casey Jones, of Hill City, 
are both optimistic on the little oil play 
the county has had; looks like it might get 
better in the near future. Casey Jones is 
a candidate to succeed himself as County 
Attorney, so far without opposition. Bill 
Sayres, the old “Maestro” himself, was at 
Norton arguing a motion before Judge Ed 
Kite. I did not see him. 


W. H. Clarke, the present County At- 
torney at Hoxie is seeking to hold over 
for another term as County Attorney. 
Much opposition to the idea seems to have 
been developed by two other candidates, 
Alex Fromme and Ray Sloan. C. L. 
Thompson, of the same place, is carrying 
on and trying to uphold the early tradi- 
tions that nurtured Lloyd Cooper through 
his early years. 


My old friend Dyke O’Neil died at 
Wichita during the meeting. I knew him 
down in Osage City before he moved to 
Topeka. He was a good guy and died like 
the good sport he was. Too bad—we will 
miss Dyke. Bart Griffith is carrying on the 
office—to which we all subscribe and wish 
him lots of luck. 


Jim Smith and Earl Hatcher have dis- 
solved the office as a partnership—both 
were still occupying the original office 
when last I saw them. 


Bob Blackburn of Great Bend took a 
wife unto himself on July roth. Congrat- 
ulations, Bob. 

Clyde Allphin has gone to Colorado 
until Sept. rst. Clyde leaves Great Bend 
every year about this time. 


Coe Russell got back from South Amer- 
ica, then left for Minnesota on a fishing 
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trip. Coe says with the help of the guide 
he caught a lot of fish. 


Miss Isabell Obee, of the firm of Rus- 
sell Lewis and Obee of Great Bend, told a 
competitor, when he attempted to explain 
the merits of his line as against my books, 
she knew my books were more usable, be- 
cause I had said so—what a girl this Miss 
Obee! 


Harold Gibson returning from a dinner 
given by Judge Bob Garvin at St. John, 
Kan., for the lawyers in his district, early 
in June, met a tractor in the road, busted 
his car pretty badly and stove in his own 
face and features pretty much. Lucky to 
get out as easy as he did—for which we 
are all glad. He will be at the office some- 
where around June 25. 


Roy Quinlin of Lyons, I found at home, 
trying to pacify his father, who run a 
dead-heat with a Sante Fe train. They 
met on a crossing—busted the car beyond 
repair, scared Mr. Quinlin, Sr., rather bad- 
ly, otherwise no harm done. 


Used to be all my friends would take a 
drink when I offered it, and give me an 
order when I asked for it—now they do 
neither—looks like the Bad have gotten 
Better, the more prosperous have gotten 
poorer, in fact the whole darn thing looks 
like some one left it out in the rain and 
it just naturally came “unglued.” I dunno 
what the “h” is the matter. 


The boys had quite a gathering at Gar- 
den City on June 17—at the Southwest 
Association. Judge Hopkins came back to 
the home town to open a session of the 
Federal Court, at which time he admitted 
all those who desired, a class of about 30 
went in, along with the judge came the 
court officers as well as I. I. Alexander, 
the D. A.—'who tried three Habeas 
Corpus cases. Judge Carl Miller, president 
of the Association conducted the meeting 
in his usual snappy and Rotarian style. 
He kept things moving—at this he is the 
world’s best. Gene Stanley had just come 
from Denver, where he had attended the 
Federal Court meeting on “Rules.” Gene 
had quite a great deal to say about this as 
well as some other things of general in- 
terest to the Bar. Gene stressed the golden 
opportunity of the present day lawyer to 
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be of service to his community. He did 
stop long enough to talk shop, for just a 
minute when he told the Finney County 
Boys only one of them belonged to the 
State Bar. 


Judge Glenn Sommers was there from 
Newton, made a good talk, and I noticed 
most of the boys got something out of 
what he said. 


Warren White was there from Hutchin- 
son with a message and made a good 
talk. Art Fleming and Doc Shrader of 
Garden City kept the visitors well sup- 
plied with Chamber of Commerce litera- 
ture and town sights. 


Eldon Wallingford was at the meeting 
of the Southwest Bar, as I gathered for a 
dual purpose, one to represent the Attor- 
ney General’s office, the other to show off 
his new suit, shoes and hat. To this I can 
only say is the Attorney General’s office 
as current on state’s affairs as is Eldon on 
his sartorial excellency? Both are invin- 
cible. 


A fellow by the name of Jim Terrill 
has opened an office out in Bob Field’s 
home town of Syracuse, looks like he got 
as far from Kansas as he could, and still 
be a Kansan. 


Roscoe Petersen of Larned goes in as 
Grand Master of the state next year. This 
is one of the highest Masonic honors one 
could get, all of which evidences the fact 
that the Bar does have a few who are 
worthy. 


Russell Strobel of Larned has announced 
for his fourth term as County Attorney 
on the Republican ticket—Blaine Roberts 
is opposing him in the general election. 
Maurice Wildgen has announced on the 
Democratic ticket for State Senator, from 
Larned. John Etling also offered himself 
as a candidate on the Republican ticket 
from the same district. 


Carl Van Riper from Dodge City had 
to miss the Southwest Bar meet on ac- 
count of a pain in his stomach. This peeved 
him no end, he had something of im- 
portance to take up. 


Dodge City has at least three candidates 
in for County Attorney—Jim Williarns and 
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Jack Harner on Republican ticket while 
— Douner is up on the Democratic 
ticket. 


Judge Ed Kite held a motion day at 
Norton and several of the surrounding 
counties were represented. Bob Hemphill, 
I learned was in California on a vacation 
—to be gone three weeks. Bob, of course, 
doesn’t know we are having California 
weather in Kansas. Chick Tillotson still 
worrying with County Attorney affairs 
—and is a candidate for the same office 
again, without opposition. 


L. H. Wilder is no longer able to get 
down to his office, he is about ready to 
retire and in the meantime Dewain Delp 
is holding forth in the place of Mr. Wilder. 
This is an old established office—and Delp 
should do well. Bill Ryan moved over 
from Smith Center some 18 months ago 
—into the office of Bill Mahin, Bill having 
died about that time. Jay Bennett, other 
than being Mayor of the town, holding the 
office down in Ira Hemphill’s absence, did 
find time to visit with me for a few min- 
utes. 


Bill Barron of Phillipsburg is a candi- 
date for the State Senate again, so far 
without opposition. Wallace Sullivan, the 
other half of the office, can sit on the lid 
while Bill looks after the folks in the 
senate. Dan Hopson never stays home, 
I couldn’t find him, while Frank Hahn 
was at “commencement” in Topeka. Frank 
I understand, will run again for County 
Attorney without opposition. 


The Smith Center crowd, I found away, 
outside of Ted Relihan and Miles Elson 
I did not see anyone. Art Relihan was at 
Mankato trying a case, Scott Rice was in 
Topeka, Frank Bell I never could find, Ar- 
no Windscheffel is a candidate for County 
Attorney again, so far no opposition, in- 
cidentally he is the father of a new girl, 
on this we offer our congratulations. 


The boys at Mankato as usual were glad 
to see me! Insisted I go up into Nebraska 
with them, where we visited Johnnie 
Walker and had him accompany us back 
home—had a fine evening. Loren Weltmer 
is a candidate for County Attorney again, 
no uprosition. Loren was called from the 
Bar meeting at Wichita by the death of 
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his father. Regretful indeed, we extend 
the sympathy of the Bar. 


Frank Lutz of Beloit died the day I was 
there, June 5—one of the oldest practition- 
ers in the state. He and Amzie Jordon had 
carried on a partnership in the same office 
for 39 years. I don’t know, but it strikes 
me this might be the state record for law 
partnership. Mr. Lutz was a fine fellow, 
a good lawyer and an honorable citizen. 
Beloit will feel his loss. We extend our 
regrets. 


Ralph Noah with the help and aid of 
his able secretary seemed to be busy help- 
ing some of the folks out who were un- 
fortunate enough to be in court. Roy 
Hamilton, Leon Lundblade, Harold and 
Orin Jordan with my nickel’s worth, made 
some plans to entertain the Northwest 
Bar on the day of June 21st at Beloit. 


The big “Bar Show” at Wichita is his- 
tory now but what history, everyone who 
saw it still marvels at the dispatch and 
timing, the professional appearance, the 
perfection of the whole cast, certainly 
speaks in large volumes for the boys who 
staged it. Those who saw it still wonder, 
and those who did not, express regret. The 
Bar convention never has been nicer, the 
weather ideal, the crowd the largest, the 
group meeting the best, and the spirit the 
brightest. 


P. K. Smith had about thirty-five of us 
out at his home for a buffet supper. Mills 
Ebright was there, first time I have seen 
him in a long time, as was Rolly Boynton. 
I took Ted Bellamy, the Martindale Rep- 
resentative, with me and before I could get 
him away from P. K.’s hospitality he had 
even promised the Supreme Court an “A” 
rating. I understand his generosity is at 
times large and copious. This might be a 
tip for some of the boys who would grad- 
uate from a “B” to an “A.” P. K. had a 
wonderful party. 


Buzz Hill of Wamego and Bob Finley 
of Hiawatha made a trip to Mayo’s at 
Rochester, Minn., with their “mother-in- 
law,” (Buzz and Bob married sisters) 
at which place she was operated and died. 
We extend our regrets. 


There seemed to be some sense to the 
way the Northwest and Southwest Associ- 
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ations had the meetings arranged. The 
Southwest had their meet on June 17, at 
Garden City, the Northwest at Beloit on 
June 22—both Gene Stanley, the State 
Bar president, and myself got them made 
all on one trip so to speak. Those boys 
from Western Kansas do throw the good 
parties—we had a lot of fun. 


Pat Warnick I found wandering around 
Lyons, Kan., looking for Everett Baker. 
Pat, not knowing Baker, didn’t realize 
what a job it is to find this boy at times. 


Bob Hemphill from Norton came home 
with me from Beloit, spent the night with 
me, and went on his way again the next 
morning. Bob is good company. I hope 
he looks me up again. 


Mr. I. D. Scott, of Olathe, died on June 
roth. He was 82 years old—as far as I 
know he was in the office up until the 
time he died—a grand old fellow and a 
good lawyer. 

Frank Bell has moved from Smith Center 
to Beloit, Kansas, and will run for County 
Attorney in the new county. 


Mr. Ed Woodburn died about May 1st 
at Holton, where he had practiced for a 
good many years. The last survivor of 
the old Crane Woodburn Bros. office. 


J. O. Rodgers opened an office at Rus- 
sell, Kansas. He was formerly in the of- 
fice of Dick Stout, at Lincoln, Nebraska, 
now deceased. 


Jim Lester of Oskaloosa has been down 
with an illness. Some thought the an- 
nouncement of Dick Swallow for his job 
caused him to mend quickly and com- 
pletely. I understand Jim likes to make 
Republican speeches. 


Judge Lloyd Morris got thru his term 
of court at Holton in time for the Bar 


meeting. The judge usually gets there 
and seems to enjoy the meeting. 


J noticed Judge J. H. Wendorff of 
Leavenworth there one day ahead of the 
crowd and he stayed one day later, at the 
State meeting. Judge Wendorff likes 
Wichita and enjoys the judges’ meeting. 


La Rue Royce and Bill Litowich held 
forth as usual, as did Bill Carey and Claude 
Chalfont. These boys dispense a brand of 
hospitality that makes all who know them 
want to see them again. Those who do 
not know them should make it a point to 
get acquainted. These little friendly gath- 
erings all add to the success of the meet- 
ing. 


Geo. Melvin is candidate for State Sen- 
ator from Douglass. Geo. is always doing 
something—never a dull moment with that 
bozo around. 


Mr. R. B. Cravens, the oldest member 
of the Salina Bar, slipped and broke his 
leg, thus missing the only Bar meeting 
he has ever missed in Salina. Mr. Cravens 
is the oldest living Missouri alumnus—and 
the father of Thomas Cravens, author of 
Modern Art, Men or Art and several other 
outstanding books. He is getting along as 
well as could be expected considering his 
age. 


John Troutman and Frank Hodges are 
candidates for District Judge on the Re- 
publican ticket, while Franklin Hettinger 
is the Democratic candidate for District 
Judge in the new District of Reno County. 


L. H. Ruppenthal, McPherson lawyer 
and McPherson County Republican chair- 
man, said recently he would be a candi- 
date for his party’s nomination for sena- 
tor from the Harvey-McPherson senatorial 
district. 
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FIRESIDE CHATS 


Conducted by 
GROVER PIERPONT 
of the 
18th ]udicial District 




















imi . Yes, that’s as good a term as any. This year your chatterer is busy at this 
job before this gets out the result will probably: be announced. 


vo 


You know there are a lot of things to be said about a primary from a judicial standpoint. A 
judge needs the outside for two reasons: (a), it loosens up his muscles of locomotion which become 
taut and stagnant from sitting on the bench, (b) it gives him a chance to meet the voters in their 
natural and customary habitat. That's good for the judge and it doesn’t hurt the voters. There is 
another and not an incidental reason. By making a primary campaign the candidate, if fortunate or 
unfortunate enough to survive, has his fall campaign half made. 


o 








Water, served in good cool drinks, is still the best friend getter. For instance, while visiting in the city 
of Andale recently, at one of the grain elevators, with a temperature of 97 plus in the shade, there was 
a long line of drivers with tongues thick from dust and heat. Seeing a well with good cold water 
and a generous sized tin cup I immediately became busy and in 15 minutes had seen so many ex- 


pressions of joy from the drivers after partaking of the cold water, that I almost decided to camp ‘there 
for the duration of the campaign. But, alas, Sedgwick County is so large and the time so short. 





Then again for a judge who has served some time with our jury system of two-week turnovers, 
campaigning is just like renewing old acquaintances, with every third person a former juror. Only 
thing is, that we have to retry a great many Cases. 

Isn’t that enough of campaigns? Perhaps there will be another, maybe not. Not material to most 
persons. 








It’s hot today. The lawyers are swamped with problems. Why can’t the client be satisfied with 
the lawyer, you feel. Well, you see, the lawyer either has a great deal of business and the client 
just one little wee case, or the lawyer has practically no business and no time to look after that. The 
client wonders why something doesn’t happen. Well, just anything. If you don’t believe, just walk 
’round with a judge meeting people. 


- 





Why do so many of us like to follow the line of least resistance? Well, why do Wwe? Several 
have come to me wanting to know how to campaign, including friends of my opponents. I have 
told them honestly all I know of campaigning contained in these simple words, “See the people. See 
the people. See the people.” I believe in giving everybody good advice, especially my opponents. Of 
course, if you don’t have anything to see the people about, I wouldn’t know what to say, would you? 
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It’s great just to be alive, even in these so great days. Of course, no one 
will bring, but we do know that 30 days will bring something. It’s great to 

to be just beginning to be a lawyer. Nobody can even guess what you will know in thirty-one years, 
that being our span as a lawyer. What a thirty-one years! How the law business has changed! How 
the judicial business has changed in the fifteen years since our first term began! This all means that 
in a changing world if we don’t move in our professions, the world will move on and leave us. 
What? A radical? No. A conservative of conservatives. How come? A radical is only the ad- 
vanced thinker of yesterday. A conservative is one who lives and thinks in today. . . That's all this 
ate _ at Wichita this blank day of July, nineteen hundred and blank-Temp. 99 im the shade, 
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CoNnsTITUTION AND By-Laws 


(Constitution and By-Laws of the Bar -Association 
of the State of Kansas 


CONSTITUTION 


Articte I—Name and Object 
This Association shall be known as “The Bar Association of the State of Kansas.” 
Its objects shall be to elevate the standard of professional learning and integrity, so as to 
inspire the greatest degree of respect for the efforts and. influence of the bar in the ‘ad- 
ministration of justice; and to cultivate fraternal relations among its members. 


Arnic.e [I—Qualification for Membership 


Any person who is a member in good standing of the Bar of the Supreme Court 
of the State of Kansas shall be eligible to membership in this Association on endorsement 
and election as provided by the By-Laws of this Association. 


Articte III—Annual Meeting 
There shall be an annual meeting of the Association each year at such time and 
: place as the Association shall determine at the previous annual meeting, or at such time 
and place as the executive council shall determine, if the previous annual meeting shall 
have taken no action thereon. Special meetings may be called at any time or place by 
the executive council upon thirty days’ notice. 


Articte [V—Officers of the Association 

The officers shall be elected at each annual meeting of the Association by a majority 
vote of those present and voting, and shall serve for the year beginning with the adjourn- 
ment of the annual meeting at which they are elected and ending with the adjournment 
of the next annual meeting. 

The officers of the Association shall be a President, President-Elect, Vice President, 
Secretary-Treasurer and an Executive Council. The President, President-Elect, Vice 
President, and Secretary-Treasurer shall be ex-officio members of the Executive Council. 
An Executive Council consisting of seven members, one to be chosen from each Con- 
gtessional District of the state and elected for a term of two (2) years; those from the 
Fourth, Fifth, Sixth and Seventh to be elected in odd numbered years, and members 
from the First, Second and Third Districts in even numbered years. There shall also 
be elected at the annual meeting a state Bar Delegate to the House of Delegates of the 
American Bar Association, who shall serve for two (2) years in accordance with the 
Constitution and By-Laws of the American Bar Association 


Articte V—Duties of Officers 

The president shali preside at all annual meetings of the Association, and shall, 
ex-officio, be chairman of the executive council and perform such duties as may be dele- 
gated to him by the Executive Council. 

The president-elect shall preside in the absence of the president and it shall be his 
duty during his term of office to supervise and carry forward the membership work of 
the Association. 

a vice president shall preside when both the president and president-elect are 
a t. 

The secretary-treasurer shall keep a record of all proceedings of the Association, 
conduct correspondence of the Association, have printed and issue committee reports, and 
keep an account of all funds of the Association. 

The Executive Council shall manage the affairs of the Association subject to the 
Constitution and By-Laws. 

Articte VI—Quorum 

A quorum for the transaction of business at meetings of the Association shall be a 

minimum of twenty members. 
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Articte VII—Amendment of Constitution 

This Constitution may be amended by the affirmative vote of two-thirds of the 
members present at any session of the Association, provided that a copy in writing of 
the proposed amendment be mailed to the secretary-treasurer of the Association not less 
than ninety days before any meeting of the Association, and that the secretary-treasurer 
cause a copy of said amendment to be given to each officer and: member of the executive 
council of the Association and cause the proposed amendment to be printed in the 
Journal of the Bar Association in the issue preceding the annual meeting. 


Articte VIII—Adoption and Amendment of By-Laws 

Following the adoption of this Constitution, by-laws may be adopted at the first 
annual meeting thereafter by a majority vote of the members present. By-laws once 
adopted may be altered, amended, or repealed by the affirmative vote of a majority of 
the members present at any session of the Association, provided that a copy in writing 
of the proposed amendment be mailed to the secretary-treasurer of the Association not 
less than ninety days before the next meeting of the Association, and that the secretary- 
treasurer cause a copy of the said amendment to be given to each officer and member of 
the executive council of the Association and cause the proposed amendment to be printed 
in the issue of the Journal preceding the annual meeting. 

Articte IX—Taking Effect of This Constitution 

All provisions of the constitution and by-laws of the Association heretofore existing 
are hereby repealed and the provisions hereof shall be in full force and effect from and 
after the date of their adoption by the Association. 

Provivep, That all officers and members of the Executive Council shall continue 
to serve until their present terms are completed. 


BY-LAWS 
Section I—Membership 
All applications for membership shall be referred to the Executive Council who 
shall report the same to the Association with their recommendations thereon; and no 
person shall be admitted to membership except by a two-thirds vote of the members 
present. The membership fees shall be as follows: 


1. First year after admission to the bar 
2. Second year after admission to the bar 
3. Third year after admission to the bar 
4. Each year after third year 
Annual dues shall be paid in advance on or before the first day of January of each year. 

All members who have not so paid their annual dues shall be notified of this fact 
prior to the first of each subsequent month thereafter and be requested to forthwith 
comply with the requirements of this by-law. 

The Secretary-Treasurer shall twenty days before the first day of August each year 
notify all active members in arrears that the roll of active members to be printed in annual 
report of the proceedings in the August issue of the Journal will be made up on August 
1st and that their names will be omitted from that published roll and they will cease 
to receive subsequent issues of the Journal unless their delinquent dues are paid by 
August 1st. 

Any member whose name has been omitted from the active membership roll for 
non-payment of dues may have his name restored to the succeeding roll and be reinstated 
to the list of those who receive the Journal by the payment of the year’s dues for which 
he is in arrears and the payment of dues for the current year. 

Lawyers admitted to practice in other states prior to their admittance in Kansas 
shall be construed to be subject to dues payments under the above schedule as of the 
date of their admittance in such other state. 
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The Executive Council of the Association may upon proper written request and 
adequate proof designate those who are not in active practice, because of age, as inactive 
members who shall be entitled to membership in the Association without payment of dues. 

Law School Students of the University of Kansas Law School and Washburn College 
Law School may be enrolled as student associates and will be furnished with the Bar 
Journals at $1.50 per year. 

Section II—Annual Meeting 

The program at the annual meeting of the Association shall be arranged by a com- 
mittee of not less than five members designated by the Executive Council. At each an- 
nual meeting of the Association the President shall deliver an appropriate address. 


Section I1I—Officers of the Association 

All officers of the Association shall perform the duties usually performed by such 
officers, together with such duties as are prescribed by the constitution or by-laws or by 
the executive council. 

The President-Elect shall attend all meetings of the Council; shall familiarize himself 
with the personnel and work of the various committees and of this Association in general; 
shall be ready to counsel with the President on matters affecting the future of this As- 
sociation; and shall otherwise prepare himself for assuming the presidency of this 
Association at the proper time. 

The Secretary-Treasurer’s financial report shall be examined and audited by a 
certified or licensed public accountant as of May rst each year. 


Section IV—The Journal 
The Journal of the Bar Association of the State of Kansas shall be conducted by a 


Board of Editors which shall consist of at least eight members to be appointed by the 
Executive Council. The Editor-in-Chief shall be designated by the Council and shall 


hold office at its pleasure. The receipts derived from advertising, Journal sales, and any 
other source, shall be turned to the Secretary-Treasurer of the State Bar Association and 
all costs of publication and other necessary expenses shall be paid by the Secretary- 
Treasurer. 


Section V—Committees 
The following standing committees shall be appointed annually by the President, 
each to consist of the number of members designated, to serve for the year ensuing and 
until their respective successors are appointed. The President shall designate the chair- 
man and shall notify the members of the committee of their appointment: 


. Committee on prospective legislation—five members. 

Committee on amendment of laws and uniform legislation—five members. 
. Professional Ethics—seven members. 

Memorial Committee—three members. 

Committee on Legal Education and Admission to the Bar—three members. 
Committee on Local Bar Associations—three members. 

Committee on Membership—one member from each Judicial District. 

. Program Committee—five members. 

g. Historical Committee—three members. 


In addition to the aforesaid standing committees, the President shall appoint such 
special committees as the Executive Council may authorize and such committees shalh 
perform the duties prescribed by the Executive Council. A majority of the members of 
any committee shall constitute a quorum. Each of such standing committees may meet 
on the call of its chairman at such place and time as the chairman shall designate. Each 
committee shall make a report in writing and shall place it on file with the Secretary- 
Treasurer at least twenty-five days in advance of the annual meeting. 
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Section VI 
The Executive Council shall meet during the recess of the Association upon the call 
of the chairman or upon a written call signed by a majority of the members of the 
Executive Council at such times and places as may be designated in the call. 


Section VII 
Membership in this Association, in addition to other requirements, shall carry with 
it the obligation of each member to subscribe to and carry out in his professional life the 
Code of Ethics adopted by the Association for the guidance of its members, and viola- 
tion of the provision of such code shall be followed by suspension or expulsion of the 
offending member as may be determined by the Executive Council. 


Section VIII 


The Executive Council shall constitute a court before whom shall be tried any 
member accused of violating the Code of Ethics, and procedure before such tribunal 
shall be such as it may prescribe by rule, of which the accused shall have due notice. A 
majority of such Council as constituted shall be sufficient to pronounce judgment. Com- 
plaints may be entertained by the Executive Council when presented by any member of 
the Association or the Council itself may require the Secretary of the Association to 
prefer charges, in which event the Council shall designate one or more members of 
the Association to prosecute the charge. In the event any member is suspended or ex- 
pelled by the decision of the Executive Council he shall forthwith surrender his certificate 
of membership. 

Section IX 

The fiscal year of the Association shall correspond to the calendar year and dues 
shall be payable in advance. 

Secrion X 

The Secretary-Treasurer of the Association is authorized to pay such expenses as 
are necessarily incurred in carrying on the activities of the Association, including actual 
hotel and traveling expenses incurred by the officers, Executive Council and committees 
of the Association, and including the necessary stenographic expense incident to the 
conduct of the affairs of the Association. 


Section XI 


All by-laws of the Association heretofore existing are hereby repealed and the pro- 
visions hereof shall be in full force and effect from and after the date of their adoption 
by the Association. 
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Committees of the Bar -Association of the State 
of Kansas 1940-1941 


DISTRICT MEMBERSHIP COMMITTEES 
First Districr 


John H. Murray 
Walter T. Griffin 


Thos. E. Van Cleave, Chairman, Kansas City 
Garnett John Brand 
Fort Scott R. B. Bowers 
Kansas City Stanley Toland 
Kansas City Oliver D. Rinehart 
Olathe James W. Wallace 
Tuirp District 
Chas. D. Welch, Chairman, Coffeyville 
Harry O. Janicke 


Fourtn Disrrict 
Everett E. Steerman, Chairman, Emporia 

Wayne Ryan Clay Center 
Burlington 

Q. S. Weary Junction City 

David W. Wheeler, Jr. Marion 

Harry M. Tompkins 

C. Harold Hughes 


Firru District 
J. G. Somers, Chairman, Newton 
McPherson H. W. Goodwin 
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Alden Sparks 
Arno Windscheffel 
Donald D. Phillips 
James E. Taylor 
SeventH District 
Warren H. White, Chairman, Hutchinson 


Lester Luther Cimarron 
Herbert Hobble, Jr Medicine Lodge 


J. Howard Wilcox 
Clarence H. Simon 


COMMITTEE ON CONFORMITY OF STATE AND FEDERAL PRACTICE 
Karl Miller, Chairman, Dodge City 
Liberal Chester Stevens 
Hutchinson O. P. May 
Topeka J. B. Smith 
Topeka W. W. Brown 
Wichita Harry Colmery 
J. G. Somers, Ex Officio 


COMMITTEE ON AMENDMENT OF LAWS AND UNIFORM LEGISLATION 
Otis S. Allen, Chairman, Topeka 
Wichita George M. Brewster 
El Dorado 


Dallas Knapp, Ex Officio 


COMMITTEE ON LEGAL EDUCATION AND ADMISSION TO THE BAR 
E. M. Boddington, Chairman, Kansas City 
Wichita Fred J. Moreau 
Topeka L. W. Feezar 
Fort Scott Paul Kitch 
Junction City James Porter 
Kansas City Donald C. Allen 
Warren H. White, Ex Officio 


COMMITTEE ON AMERICAN CITIZENSHIP 
Ray Pierson, Chairman, Burlington 
Louis R. Gates Kansas City R. L. Letton 
Farel R. Lobaugh Washington Paul Schmidt Wichita 
Everett Steerman, Ex Officio 
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COMMITTEE ON ILLEGAL PRACTICE OF THE LAW 


Balfour Jeffrey Wesley E. Brown Hutchinson 
Glenn Morris El Dorado A. J. Herrod 
Chandler Jarvis Wichita 


Wm. S. Norris 
Everett Steerman, Ex Officio 


COMMITTEE ON LOCAL BAR ASSOCIATIONS 
D. Arthur Walker, Chairman, Arkansas City 
James A. Cassler John Fontron 
Glenn Porter 
Albert M. Cole James E. Taylor 


Willard Haynes Kansas City 
Tom Lee, Ex Officio 


COMMITTEE ON INTEGRATION OF THE BAR 
Albert Faulconer, Chairman, Arkansas City 


Austin M. Cowan Wichita William C. Hook 

David J. Wilson Harry T. Coffman 

Martin F. Trued i Getto McDonald 
E. C. Flood, Ex Officio 


COMMITTEE ON SELECTION OF JUDGES 
Verne Laing, Chairman, Wichita 
Belleville 


Marysville 


Fort Scott Henry Lampl Wichita 


E. C. Flood, Ex Officio 


MEMORIAL COMMITTEE 


Maurice P. O’Keefe 
Alden Branine 


James L. Galle Harold Zimmer 
Warren H. White, Ex Officio 


COMMITTEE ON PUBLIC RELATIONS 
Philip H. Lewis, Chairman, Topeka 
Lloyd H. Ruppenthal i 
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Williams, James A., Dodge City 
i Meade 


Winchel, Ben F., Osawatomie 
Winkler, Garrett, Paola 

Winsor, Carl I., Wichita 
Woleslagel, Frederick, Lyons 
Wolfe, Wallace T., Oberlin 
Woods, Bert L., Garnett 
Woodward, H. Pauline, El Dorado 
Woodward, R. C., El Dorado 
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“Time's hourglass “The wisest are the 
should run most annoyed at 
gold-dust." 1 the loss of Time." 


— Danie 


Save Hours of Your Time 








by using the 


“LIFE-TIME” 


KANSAS DIGEST 


It contains every modern time-saving and case-finding 
feature and includes all the well-known advantages of 
"West" Key Number Digests. Kept to date thru 
Cumulative Pocket Part Service, it literally is good 
for a lifetime of practice! 





ASK FOR FURTHER DETAILS 


WEST PUBLISHING CO. St. Paul, Minnesota 


Also for sale by 
VERNON LAW BOOK CO. — Kansas City, Mo. 





One any 


CREEK 
WouUuLD 
DO.... 


But grown-ups go where =" 
the real fish are—and law- ~~ 
yers get their briefs tailor- WIT 
made in A.L.R. and hence ~S= 


have time for fishing or 





other recreation — 


AMERICAN LAW 
REPORTS 





are available under a spe- 


cial summer offer—write 


us for full information. 


THE LAWYERS CO-OP. PUBLISHING CO. - 
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z men who aided Alexander 
[Graham Bell in the invention of 
the telephone are perpetuated today 
in many of the policies, and even in 
the form of organization, of your tele- 
phone service. 


Things vr 
Bat himself, the young inventor... 
you may today his place is taken by Bell Tele- 


phone Laboratories, with its countless 
improvements to the telephone art. 


not know... og 


Tuomas A. Watson, making with his 

about your own hands the first telephones. . . to- 

day his place is filled by the great 

T | h shops of Western Electric Co., which 

e€ ep one supplies at a saving the materials 
needed in the Bell System. 


@ , = # 
Garpnesz G. Hussanp, first business 
adviser of the infant telephone indus- 
try ...and today the American Tele- 
phone and Telegraph Co., parent 
organization of the Bell System... 
whoee staff members develop more 
economical operating methods for the 
24 Bell associated companies... whose 
financing facilities make available at a 
saving, funds for necessary extensions 
to telephone lines and equipment. 


In an undertaking planned like the 
telephone service for the long pull, 
what is best for the telephone weer be- 
comesin theend the course that should 
bring the surer, more enduring success. 
For more than 50 years, the savings 
from the specialized telephone organ- 
ization these men created have 
gone to give good ephone (AB) 


service at fair cost to the user. 


SOUTNWESTERN BELL TELEPHONE COMPANY 

















Low-Cost Cooling 
for Office and Home 


Yes, a really low-cost cooling device is now available for 
your office or home. And though it is inexpensive, actual 
usage has proven that it does an efficient job of cooling. 


It’s called an “Evaporative Cooler” and consists of a fan, 
or blower, surrounded by pads automatically kept damp. The 
air is cooled and filtered by being drawn through the moist 
pads. The cool air is then circulated through your office or 
home. 


The filtering action removes approximately 80% of the 
pollen and dust from the air, thus making evaporative cool- 
ing beneficial for those who suffer from hay fever and other 
nasal infections. 


Don’t take our word for the operation of an evaporative 
cooler. Ask your electrical dealer for a demonstration. Prove 
to yourself how easily and inexpensively you can keep your 
business efficiency high and your home comfort great with 
low-cost, evaporative cooling. 


KANSAS *% ELECTRIC COMPANY 
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For Greatest Economy 


It will pay you, in convenience and reliability, as 
well as in dollars and cents saved, to use this re- 


markable service. 


The reason for Shepard’s surprising performance 
lies in its exclusive style of constuction. No other 
law book is like it. 

It packs more information into a given area with a 
distinctiveness all its own than any other law) ser- 


vice. 


Every lawyer should use Shepard’s for it alone 
offers the complete histor) and interpretation of 
every case and statute. 


Shepard books have proved to be the longest last- 
ing and most economical. The development of this 
remarkable service is an outstanding achievement. 
It is the result of many years experience plus the 
facilities and resources of a pioneer in the realm of 
legal research. 


4) 


Shepard’s Citations 


The Frank Shepard Company 


76-88 Lafayette Street 
New York 








Now GAS Gives You the Most 
Beautiful Ranges Ever Designed 








Modern Gas Ranges 
Cook as Well as They Look! 


Modern Gas Ranges bring you every latest im- 
provement to make cooking easier . . . faster... 
cleaner. But that isn’t all! In addition they are so 
smart—so handsome they'll give your whole kitchen 
an “air.” 


You'll fall in love with their simple, modern 
lines. The convenient flat tops—the burner covers 
that provide extra working space when burners are 
not in use. You'll be delighted with the smartly 
styled accessories—condiment sets, lamps, clocks. The 
graceful handles that harmonize with the sleek lines 
of the range—the gay touches of color. 


But remember, the beauty of a Modern Gas 
Range is more than skin deep! For all its good looks, 
you'll find it the most efficient, economical and satis- 
fying cooking appliance you ever used. 


See the many beautiful new models at your Gas 
Company sales room or at your Gas Appliance 
Dealers. 




















THE GAS SERVICE COMPANY 


@ A CITIES SERVICE COMPANY @ 
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Hotel Allis 


A FRIENDLY HOTEL 


HEADQUARTERS 
for the 
Kansas State Bar Association 


Features That Prove the Allis Was 
“Built for You to Enjoy” 


Kansas’ Tallest Building 
350 Fire-Proof Rooms 

11 Floors Air-Conditioned 
Ceiling Fans in Every Room 
Two-Channel Radio 
Circulating Ice Water 
Complete Electrical Outlets 
Showers Over All Baths 
Bed Reading Lamps 
Complete Banquet Facilities 
Beauty and Barber Shop 
Kit Kat Coffee Shop and Pup Lunch 





It Costs No More to Stay at the Best 


ps Make Your Reservations Early ~ 


BARNEY L. ALLIS, President FRANK L. RIPPLE, Manager 

















ADVERTISING 127 


IMPORTANT—KEEP THIS AD 


COMPLETE BANKRUPTCY BIND YOUR BAR JOURNAL 
SCHEDULES FILE 








Including New Statement of Affairs | Fy)) Cloth, per Volume___----- $2.25 
Single Set -.---------------- $1.75 Full Buckram, per Volume---_-_-_ 2.75 


ey ola ge aga 138 Full Leather, per Volume------ 4.75 


THE WICHITA EAGLE PRESS @ Wichita 














NATURAL PREFERENCE 


* 


is given the advertisers in The Journal by the attorneys of Kansas. 
Low yearly rates make The Journal a profitable medium for all 
who solicit the patronage of Kansas attorneys. 


* 


The Journal Publication Office 


319 South Market Wichita, Kansas 














